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MEN WITHOUT WOMEN: GENDER ANALYS IS OF POLITICAL PARTICIPAT ION
AND SUSTAINABLE DEVELOPM ENT IN NIGERIA

SYLVESTER ENABUNENE! TUNDE AGARA? AND IMONIE EHICHOYA?

ABSTRACT

The InterParliamentary Union (IPU) in its report of September 2010 has ranked Nige¥ia 117

out of 186 countries on the world scale of gender inequality in politics. Basically, in Nigeria,
male dominance of politics and political appointments has predominated in spite of the fact
that women constitute about half of the world total populationaabdo ut 49 % o f Ni ¢
population. The exclusion of women from political participation has also reflected in other
areas of the society such as education and even in both the Public and Private Services. This
exclusion becomes criminal when seen fromvilegvpoint of sustainable development of the
nation and from which a substantive part of the population has been excluded. The essential
attitude of this paper is to explore why this is so, to raise questions and underline dilemmas
facing sustainable devgdment in Nigeria and to query if continued exclusion of a substantial
part of the population from contributing to policies and participating in politics can be
rationalised and allowed to continue. In attempting to offer answers to the queries raised, the
paper will investigate the factors that have allowed these skewed participation and ineffective
contribution to development in Nigeria by women.

INTRODUCTION

The traditional African society, of which the Nigerian society is not an exception, is
paternaiktic. Women are rarely mentioned or present during important events or discussions.
However, in spite of this, oral traditions of most African communities have confirmed the
active roles of women in economic, political and social affairs of their comiesiegpecially
in periods of crises. For instance, oral histories of ancient empires in Nigeria, the Fon of Benin
Republic, the Kikuyu of Kenya and the Ashanti of Ghana have made mention of the heroic
exploits and roles played by women in the political aadnomies of their communities. In
Nigeria, oral traditions have mentioned the heroic exploits of Queen Amina of Sokoto
(Hausa/Fulani Kingdom), Moremi in Hée (Yoruba Kingdom), Emotan in Benin (Benin
Kingdom) and Inkpi in Idah (Ilgala Kingdom) Prominettly, in literature and other literary
works, women had been portrayed as playing the roles of either benevolent or malevolent
beings. For instance, women had featured prominently as quethers, regents, obas or
kings, priests and even as deitiesthatarwor shi pped by the peopl e.
second class status does not have a traditional root but rather can be said to be a modern
phenomenon. The criminality of this exclusion of women is more felt when the present day
society with its constittional claim to equality of sexes, the values of individuality and
egalitarianism still hold on to alternative beliefs and attitudes about women and their role in a
modern society. This is what Bem and Bem (1970:14825) hav e cceohstiosd t he
ideol ogy. O

According to the InteParliamentary Union (IPU) in its report of September 2010
Nigeria ranked 11% out of 186 countries on the world scale of gender inequality in politics.
Also, as far back as 1975, the International Labour Office (ILO) pulilic on on AEmpl o
of Womeno showed that women accounted for ha

1PhD, Dept Of Public Administration, Ambrose Alli University Ekpoma
2PhD, Centre For Strategic And Development Studies (Csds), Ambrose Alli University, Ekpoma
3 Dept Of Public Administration, Ambrose Alli University Ekpoma
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it is generally estimated that women are numerically superior to men in many countries due to
the ravages of war and conflicts. In fact the 1868sus statistics showed that women were
superior numerically to men in Nigeria in eleven (11) states. Thus, if it is accepted that in the
guest for sustainable development a major resource of every nation is its people and their
effective utilisation andontribution is a necessary precondition for social, political, economic
and technical development, then the neglect or exclusion, whether consciously or otherwise, of
a major part of the total population is not only criminal, it is dangerous, unecona@maal
inimical to development and its sustainability.

However, this phenomenon is not peculiar to developing countries alone. Fenn (1976)
had noted that in USA, 39% of the total labour force is women and only about 1% of them ever
reach the upper level magement or the top of their professions. A similar finding has been
reported for Nigeria (Makinde et al 1993:5674). This bias is also reflected in modern
management texts which have equated successful leadership characteristics with traits mostly
assocated with males. According to McGregor (as cited by Dipboye, 1975):

the model of a successful manager in our culture is a masouknd he good manager

is aggressive, competitive, firm and jude is not feminine, he is not soft and yielding

or dependnt orintuitive in the womanly sense.

As in politics, womends career possibility a
are faulted by myths and stereotypes which have portrayed them as being intellectually inferior,
emotionally unstablegks assertive and when compared to men, do not value achievement and
promotion (Dipboye, 1975). In fact researches conducted among children have practically
confirmed that there exist great differences between both sexes even right from such tender age
asone year old (Goldberg and Lewis, 1969; Smith, 1933; McDavid, 1959; Crandall and
Rabson, 1960). Their works have added credibility to the belief that there are innate differences
between male and female and that certain female hormones may actuallydmsitdsdor

their inability to aspire to greatness.

While this argument has been documented, however, counter studies have shown that
female characteristics and traits are what a
(1971) in his study has noluded that:

The aptitudes which seem to underline successful management are objective

personality, abstract visualisation and high Enghistabulary. Equal numbers of men

and women possess objectigersonality and high vocabulary. More women have

abstact visualisation than men. The ratios are three in four; and onemtao.

Theoretically, at least there ought to be more women in management than men.
Knowles and Moore (1970) have also concluded in their study that:

About the only testable differencteet ween men and women seen

greater ability in interpersonal relationships. The manager of the future will need to be

more peoplecentred, more able to work with people than to exercise position power.
On the other hand, the relationshipgvieen democracy and development has been alluded to
by scholars. Mst western oriented analystaveargue for democracy as the best, if not the
only viable, institutional framework for development. Given the examples of the developed
nations, one is apbtagree with analts; among whom are Sklar (1987 a@#96) and Ake
(1989, 1996 and 2002 that democracy, if opted for and properly practised, can facilitate
development.In particular, Ake (1989, p. 90) has argued that Africa needs democratic
governance ot only because it is desirable in itself, but because it will greatly facilitate
development. Although this view has been given some credence with the collapse of the former
Soviet Union, the end of the Cold War and the emergence of a unipolar powerretnoanned
by America with its claim to Western democratic tenets and principles, however, the examples
of China and the Asian Tigeposit to usalternative modelsf developmentanda different
brand of oO0democracyo. Un craybfthe libegal typl facditatasr g u me

© 2015 The Author |CTBEL 2018 2015 FLE Learning
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development but it is not exclusive to it alone. As a matter of fact, our intellectual and academic
predisposition is that for a Third World nation that is desirous of rapid development, liberal
democracy may posit aavenue but a rather slow and expensive one. Our strong conviction is
that liberal democracy with itsdsiamera or uacamera system of representativeness is a luxury
that most Third World nations, Nigeria inclusive, may not be able to afford. Althoughllibe
democracy may have facilitated development in the Western nations; this is because they have
had ample time at their disposal to develop at their own slow but steady pace and none of them
had ever been deliberately underdeveloped. Their rate of devetwiad never been impaired
or subjected to control by another sovereign state. The luxury to develop at its own pace and
time, hitherto accorded to and enjoyed by the developed nations, is no longer available to the
Third World nations if they are goirtg be a force in the world and in international politins.
spite ofthisd e mocr acy h ast hbiencgopbmen otwh.e O n

Following the Schumpeterian traditiotherefore, Diamond et al (1988, xvi, and
1995)have argued that for a political system to be truly democratic, it must exhibits certain
features which include (1) periodic competition among individuals and organised groups, (that
is, political parties) for effective government positions, (2) a higidiusive level of political
participation in the process of leadership selection through an electoral process that does not
exclude any social group, and (3) a level of civil and political liberties such as freedom of
expression, freedom of the presseftem to form and join organisations, sufficient to ensure
the integrity of politicalcompetition and participation. This suggests therefore, that a system
of democracy that will transform the society and put it in the direction of development must
provide equal opportunity for all segments of the society to compete and be adequately
represented in order to ensure plurality of opinions, residhted policies leading to soeio
economic transformation of the society. However, in Nigerian democratic systéenand
glaring gender gap in political participation has been identified.

If democracy enhances development and it is necessary for sustaining development,
then the exclusion of about 48% of the population from active and relevant participation is a
pregription for development failure (See Table 1 below). Deriving from the 2006 Census
figures, women were numerically superior in Ebonyi, Enugu, Kebbi and Ogun states. In
virtually all the other states, men were just marginally more than women with ab&Q080
population. This paper therefore, seeks to useast facto descriptive statistics to analyse and
discuss the skewed nature of political participation of women and discuss its implication for
sustaining development in Nigeria.

Table 1 THE 2006 CENSUS FIGURES

STATE MALE FEMALE | TOTAL
Abia 1,434,193 1,399,806/ 2,833,999
Adamawa | 1,606,123 1,561,978| 3,168,101
Akwa Ibom| 2,044,510 1,875,698| 3,920,208
Anambra | 2,174,641 2,007,391/ 4,182,032
Bauchi | 2,426,215 2,250,250/ 4,676,465
Bayelsa | 902,648 | 800,710 | 1,703,358
Benue | 2,164,058 2,055,186| 4,219,244
Borno 2,161,157| 1,990,036| 4,151,193
C6 Ri V1,492,465 1,396,501| 2,888,966
Delta 2,074,306 2,024,085| 4,098,391
Ebonyi 1,040,984 1,132,517| 2,173,501
Edo 1,640,461 1,577,871| 3,218,332
Ekiti 1,212,609 1,171,603 2,384,212

www.flelearning.co.uk
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Enugu 1,624,202 1,633,096/ 3,257,298
FCT Abuja| 740,489 | 664,712 | 1,405,201
Gombe | 1,230,722 1,123,157 2,353,879
Imo 2,032,286 1,902,613| 3,934,899
Jigawa | 2,215,907 2,132,742| 4,348,649
Kaduna | 3,112,028 2,954,534| 6,066,562
Kano 4,844,128 4,539,554| 9,383,682
Katsina | 2,978,682 2,813,896| 5,792,578
Kebbi 1,617,498 1,621,130 3,238,628
Kogi 1,691,737 1,586,750/ 3,278,487
Kwara 1,220,581 1,150,508 2,371,089
Lagos 4,678,00| 4,335,514| 9,013,534
Nasarawa| 945,556 | 917,719 | 1,863,275
Niger 2,032,725 1,917,524| 3,950,249
Ogun 1,847,243 1,880,855| 3,725,098
Ondo 1,761,263 1,679,761| 3,441,024
Osun 1,740,619 1,682,916/ 3,423,535
Oyo 2,809,840 2,781,749| 5,591,589
Plateau | 1,593,033 1,585,679| 3,178,712
Rivers 2,710,665 2,474,735 5,185,400
Sokoto | 1,872,059 1,824,930| 3,696,999
Taraba | 1,199,849 1,100,887| 2,300,736
Yobe 1,206,003 1,115,588/ 2,321,591
Zamfara | 1,630,344 1,629,502| 3,259,846

CONCEPTUAL CLARIFICA TION

Politics is nothing more than the exercise of power and so political castartexercise in
securing access to the source of power. Power does manifest in every area of human endeavour,
in organisations and even in social relations. Although in organisations, the use of power is
regarded as an anomaly, a pathology and dysfurait{®akinde et al., 1993, p. 568), Zaleznik
and Ket de Vires (1975) have acknowledged it as:
Connoting dominance and submission,
expense of a nesteeme.ryet ins pdver, the abilify to comtemd
influence others, that provides the basis for the direction of organisations and for the
attainment ofocial goals. Leadership is the exercise of power.
On the otherhand Mmobuosi 6s (1988) view seems to hay
of individuals who are engaged in an apocalypse struggle for power and so he argued that in
an organisation, there ensues:
a struggle, whether subtle or explicit, to control the acquisitimhdistribution of finite
resources include power itself. Povbecomegpitched against power.... This is politics
in motion.Power is a scarce commodity which must be fought for bedtabeing
possessed is a precondition for controlling other scaesources and for
influencing...acceptance.
However within political systas, power is commonly associated with different roles; tyrants,
dictators, kings, rulers, generals etc. Power is accessed through participation in the political
system and political participation refers to all activities that are voluntarily carried out by
citizens with the aim of influencing personnel and policy directions of government at the
different levels of the political system (Parry et al., 1992; Suberu, 2004; Verba et al., 1995).

contr
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Thus, political participation has been seen as consisting of tiwsle bf activities by private
citizens who are more or less directly aimed at influencing the selection of government
personnel and/or the actions they take (Nie and Verba, 1975). Political participation has been
variously categorised. For instance, Vedbal. (1978) have identified four types of political
activities as campaign activity, communal activity, particularised contact and voting; while
Milbrath and Goel (1977) have identified six types of activities as falling under political
participation ad these are; voting, party work, community activism, contacting officials,
protest behaviour and communication activities.

Malbraith (1965) has identified three levels at which citizens participate in the political
process; spectator, transitional and gleatial levels. The spectator level is the lowest in the
hierarchy of participation and people at this level are apathetic to politics and its process
although they may nevertheless be involved in voting, engaging in public discussion about
politics, weaing and displaying of campaign materials and generally making minimal effort to
influence others to vote in a certain way or for a certain person or party. The transitional level
is only a rung above the spectator level and entails attending party meetingdlies, making
monetary contributions, and maintaining contact with political leaders and public officers. The
gladiatorial level involves holding public office, actively seeking for public office, soliciting
for funds for the party, attending potisil party caucus meetings and contributing money, time,
and other resources to political campaigns. As Ewemooje and Ezegwu (2011) have noted, about
60% of the population are involved at the spectator level and about 8% and 2% are involved at
the transitioal and gladiatorial levels respectively. Several factors have been identified as been
responsible for this such as; the individua
socioeconomic status and type of government and party system in pratoiwever, as it
relates to women patrticipation, other factors have been added such as the levels of political
knowledge, lower feeling of external efficacy, or the feeling of inability or powerlessness to
affect the political system positively (Lambert 030).

THE MODEL DILEMMA:F ROM ODEVELOPMESU&STRONABLE
DEVELOPMENT®G

The central dilemma facing development scholars is theagogement on what the concept
means and what actually constitutes development. For instance, development has been
congrued as implying improvement in the human capacity while others have view it as
implying improvement in the physical environment and level of social services. We argue here
that real development should encompass both aspects, that is, developmenteskeslu ds
encompassing human capital capacity development that will eventually translates into the
development of the natural resources and endowment of a society, its physical environment
leading to the general welfare of the whole citizens. This isiieli wi t h Rodneyds (
conceptualisation of development. He argued that:

Development in human society is a many sided process. Ag¢vubkof the individual,

it implies increased skill and capacitgreater freedom, creativity, salfscipline,

responsibility andnaterial wellbeing... At the level of the social groups, it implies an

increasing capacity to regulate both internal and external relations... In the past,

development has always meant increase in the ability to guard the independaece of

social group.
Dudl ey Se e 3)Yhas p(thi8 6oBceptuglisation of development imfof three
fundamentafuestions;

The questions to ask abouthasbeentbappeningyods de

poverty? And what has been happertoginemployment? What has bd®ppening

to inequality? If all three of these have declined from high levels, then belpurid

this has been a period of development for the cowatngerned. If one or two of these

www.flelearning.co.uk
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central problems have been growing worsspecially if all three have, it would be
strange to call the result development even if per capita income doubled
However, according to the World Bank (1991, p. 4), the major challenge facing development:
... Is to improve the qualitgf life... a béter quality of life generally calls for higher
incomesbut it involves much more. It encompasses as ends in themdmttes
education, higher standards of health and nutritionplegsrty, a cleaer environment,
more equality of opportunitygreaterndividual freedom and a richer cultural life .
The International Conference on Popular participation in the Recovery and Development
Process in Africa held at Arusha in Tanzania from 12 to 16 of February, 1990, explicitly
captures the role of politicahpticipation in Africa development and states emphatically that:
We are united in our conviction that the crisis currently engulfing Africa is not only an
economic crisis, but also a human, legal, politeatl social crises ... the political
context of soio-economic development has been characterised, in many instances, by
an overcentralisation of power and impediments to the effective participation of the
overwhelmingmajority of the people in social, political and economic development.
As aresult, themotivation of the majority of African people and their organisatitans
contribute their best to the development process, and to the betterment of their own
well-being as well as their say in national development has been severely constrained
and curtaild and their collective and individual creativitas been undervalued and
underutilised (UNIATF, 1990.Art. 6)
Article 7 of the declaration further affirm
support and full participation of the peopleyman the economic crisis be resolved and the
human and economic conditions improved without the full and effective contribution,
creativity and popul ar ent husi asm of the v
declaration states clearly that:
In our sincere view, popular participation is both a means and an end. As an instrument
of development, popular participation provides the driving force for collective
commitment for the determination of peojblased development processes and
willingness by tle people taindertake sacrifices and expend their social energies for
its executionAs an end in itself, popular participation is the fundamental right of the
people to fully and effectively participate in the determination of the discussions which
affecttheir lives at all levels and at all times
Howevermany devel opment analysts have concl udec
Africa. This is in spite of a decade long regime of economic restructuring administered through
the religiously code of mr ket f orces and | i beralisation.
development conditions and prospects are still considered as more despairing than those of the
lost decade. According to Ogunseye (1997, p. 3), in Africa, the variousnpegtendence
attempts at statked development, though reasonably successful in some social sectors and in
physical capital formation, were largely undermined by economic and institutional
ineffectiveness, corruption and inefficient macro policies. The Nsptimsored gdstment
policies foisted on African nations as a way of developing constitute nothing short of an
enemyd6s position for it retardation tendency
in Africa. Hence the current development model foisted on &fritations by the World Bank
and IMF is considered to be no longer compatible with the aspiration, vision and focus of these
nations. The adoption of sustainable development as a counter measure has achieved a general
consensus among development practérsrand agencies.
As laudable as this policy is, some dilemmas underline and challenge its realisation and
effectiveness as a counter weight to the Narthosed development option for Africa. First is
that sustainable development is presently in a leostilvironment basically because most
African governments are stild]l Of ri epagirngy 6 wi t
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on African economies, the compliant official rhetoric in favour of sustainable development
notwithstanding. As Ogunseye (199¥,7) has pointed out, this is because the mainstream
development policies and actions of the state and business in Africa are overwhelmingly geared

in pursuit of the unsustainable but much admired modernisation benefits enjoyed in the North.
Second is thdilemma posed to sustainable development by the attraction of and desire for the
symbols and tangible benefits of the existing modernisation model. These symbols include
modern consumption patterns, cars, overseas travels;smmomic and material advages,

all of which command respect and admiration as symbols of success among the poor. Third is
given this o6economy of affectiondé for the sy
and aspiring poor be persuaded of a new and different modelvefopment based on lew

input, low energy consumption, recycling, cycling and walking? This challenge further
guestions the notion that the poor and marginalised people do not particularly care about many

of the material benefits of modernisation, and lddae largely satisfied with an appropriate
andwelld e si g n erdo ootg rdaesvse |l opment 6 model that wor ks

THE NATURE OF THE DI LEMMA

A major point been made by this paper is that citizen participation is sina quo non for an
effectively functionig democratic system and the full involvement of all citizens in the
democratic process can only augur well for the stability of the society and legitimacy of the
government. Democracy is premised on equal representation of interests, preferences and
needs.It suggests, therefore, that anywhere these basic but fundamental principles of
democracy are lacking, such democratic system must be called to question because it denies
democracy as ensuring freedom of participation which is a key form of developntent an
sustainable development at that.

Our analysis of women participation and exclusion in the democratic process will be
limited to only at the gladiatorial level. As mere symbols of equality, women have not been
consciously excluded from participating inlifios at both the spectator and transitional levels.

In fact their presence at campaign rallies has always been courted if not paid for by the parties.
However, it is at the gladiatorial level where those to hold public offices or actively seeking
for pulic offices are chosen that they are often left out. Where they are chosen or appointed,
it is only to serve as tokenism because their numbers in government at local, state and federal
government levels is serious skewed against their numerical popudet@(compare Tables

1 &2).

The focus of this paper is basically on gender inequality and participation in politics.
Gender like every socially constructed label, transcends biological dimension only. Rather, it
should be seen as referring to the sociadiystructed roles and relationships, personality traits,
attitudes, behaviours, values and relative power and influence in society. In reality and in the
concrete world, gender refers to the economic, social and cultural attributes and opportunities
asso@ted with being either male or female. Gender is also relational, that is, gender roles and
characteristics do not exist in isolation. Rather, they are defined in relation to one another and
through the demonstrati on dhers {Eohsinn20®). hé gen
implication of this is therefore that gender equity is not the same as gender equality. Gender
equity is the practice of being fair to men and women in relation to their respective situations
and needs whereas, on the other hgedder equality means that men and women enjoy the
same social opportunities. It further means that both sexes have equal conditions for realising
their full human rights and potential to contribute to national political, economic, social, and
cultural deelopment and to benefit from them.
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Table 2: Legislative Seats at the National, States and Local Government Areas
Chamber/Hous Mal | Femal | % of | Mal | Femal | % of | Mal | Femal | % of

e e e Femal | e e Femal | e e Femal
e 1999 e 2003 e 2007
Senate 106 |3 2.8 105 | 4 3.7 100 | 9* 8.3

House of Rep.| 348 | 12 3.3 338 | 22 6.1 333 | 27* 7.5
State Houses | 969 | 21 1.2 951 | 39 3.9 934 | 56 5.6

LGA 873 | 80 0.9 854 | 270 3.1 864 | 164 1.9
Councillors 0 0 6

Fed. Exec; 37 |5 12 39 |6 13 39 |6 13
Council

LGA 767 | 7 0.9 762 |12 1.5 763 | 11 1.4

Chairpersons

Source: Agbi (2011)
Table 3: Total Students Enrolment in Secondary and University by Sex

School/Gender/Yea | 2002 2003 2004 2005 2006 2007 2008

r

Junior  Secondary | 2,950,73 | 3,684,64 | 3,507,92 | 3,634,16 | 3,695,64 | 3,466,24 | 3,498,55

School 7 4 8 3 8 7 3

Male 1,746,90 | 2,083,69 | 1,972,63 | 1,984,38 | 2,040,36 | 1,897,43 | 1,920,33
9 9 7 7 7 0 8
(59.20%) | (56.55%) | (56.23%) | (54.60%) | (55.21%) | (54.74%) | (54.89%)

Female 1,203,82 | 1,60094 | 1,535,29 | 1,639,77 | 1,655,28 | 1,568,81 | 1,578,21
8 5 1 6 1 7 5

(40.80%) | (43.45%) | (43.77%) | (45.40%) | (47.79%) | (45.26%) | (45.11%)
Senior  Secondary| 2,020,93 | 2,173,53 | 2,826,79 | 2,771,63 | 2,773,41 | 2,819,95 | 2,821,44

School 7 3 9 4 8 2 4

Male 1,115,36 | 1,201,21 | 1,579,16 | 1,567,01 | 1,559,03 | 1,587,63 | 1,580,00
0 9 5 1 8 3 7 (56%)
(55.19%) | (55.27%) | (55.86%) | (56.54%) | (56.21%) | (56.30%)

Female 905,577 | 972,314 | 1,247,63 | 1,204,62 | 1,214,38 | 1,232,31 | 1,241,43
(44.81%) | (44.73%) | 4 3 0 9 7 (44%)

(44.14%) | (43.46%) | (43.79%) | (43.70%)
Grand Total | 4,601,10 | 5,124,27 | 6,511,44 | 6,279,56 | 6,407,58 | 6,515,60 | 6,319,99
Enrolment 5 0 3 2 1 0 7

Students Enrolment | 444,949 | 606,104 | 727,408 | 724,856
in Universities
Male 274,131 | 373,778 | 492,874 | 466,159
Female 170,818 | 232,326 | 234,534 | 258,697

However, the perceived skewed ratio of men to women in gladiatorial politics has set out
scholars to attempt to offer possible reasons for this. Harriman (2006) has argued that the
reasons for this include fear, poor or low self esteem and lack of cordidgmorance or
indifference to politics. Ezegwu and Okafor (2011) have contended that female low
representation in politics is as a result of their weak political orientation. Lambert (2008) has
opined that these gaps in representation occur basica@i@use women are more hesitant to
express their political preferences and as such, this had led to less representation. In an earlier
study conducted to interrogate the skewed sex ratios in the Nigerian Public Service (Agara,
2001), we deduced certain reasdor this differential. While some of the reasons adduced then
are still germane to this present study, additional reasons for this differential may also be
adduced.
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First is faulty early socialisation. Scholars are agreed that political socialisttits s
at an early age, what EastonsahdoHesge(d978¢

to McLean (1996, p . 386) , political soci al:i
acquire political attitudes and values ... and the earliest satiah is believed to be the
deepest. 0 However, in a patriarchal society,

are raised. The boys are raised to be more enterprising, daring, assertive, aggressive,
competitive and independent while thel-ghild is socialised to be dependent, passive and
affiliative. The early socialisation of the bahild prepares him for the world out there, while

the girkchild is shielded and protected from the world out there. The political world is a highly
competiive world where no hold is barred in the attempt to win all. It was never envisaged that
women will venture into this world and hence are not adequately prepared for it.

Al t hough access to education i s guarante
irrespective of sex, t h ehilds (Blaffinam,t1973;Seapeat al.f er e n
1957; Pohlman, 1969) ensures that in case of a choice being made due to financial resources,
the malechild will have the first preference of being sent to schobis is reflected on Table
2 where the male child have higher population in schools at every level than the girl child in
spite of the fact that the male do not have such great numerical superiority than the female (see
Table 1). A prerequisite for partpation in politics at the gladiatorial level preclude some form
of educational which inculcate some sense of awareness on the person. However, even at that,
certain aspects of the school curriculum have also been identified as encouraging gender
differerc e s . Del amont (1982) had identified five
and curriculum have emphasise gender differences to the detriment of the girl child. These
include the classroom organisation where male sit differently from female anebtbter is
arranged usually with the girlsd names comin

The third is the influence of role models. Learning theorists have emphasised how this
helps to mould the character and ambition of adolescents (Kolhberg, 1966; MiSg§6&)l, 1

The is the age children begin to o6dreamb6, f
want to become. They are assisted in doing this by role models, especially those they come in

contact. As noted earlier,thpsoxematgdgophads
unusual to see adolescents wanting to become

dressing, hairstyle, language, and poise after such characters especially in this age of
globalisation, televisions and satellif@sgyara, 2001, p. 6). In a study conducted by Makinde
et al. (1992), 135 women managers in the Nigerian Public Service out of a total of 197 affirmed
that their role models were female and specifically their mothers, aunties and sisters. So role
models impat on the drive or ambition of female and the dearth of notable women politicians
that hve impacted their countries and generations have a hand in influencing younger female
to want to participate effectively in politics, at least, at the gladiatorial. leve

Fourth is the inclination for women to want to limit themselves to female oriented jobs.
Most cultures, and this is not exclusive to developing countries alone, have jobs or occupations
that are traditionally ascribed along gender lines. So, therelaegserved for male as distinct
for others reserved for female only. This has also been reinforced by learning institutions
through the use of visual aids and pictures showing male in particular occupations such as
lawyers, doctors, pilots etc, and femals nurses, teachers etc. Apart from school, the family
also plays an important role here. Weishaar et al. (1981) have reported in a study that while
working mothers are often cited as primary influence, fathers are also cited as vocational model
by womenin nontraditional careers. Auster and Auster (1981) have also reported the influence
of the father on women in neraditional occupation. Women who have transcend gender
based occupational stereotype are influenced by family members who offer supplogirfo
ambitions and aspirations. However, in situation where such support is denied because of
negative perception of politics, female involvement in this area would, of course, be limited.
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Agbi (2011, p. 2124) has also offered many reasons for fenh@ale participation in
gladiatorial politics. Of relevance to this thrust of this paper are: (1) that politics involve a lot
of money and many women do not have access to such funds; (2) the issue of godfatherism.
The issue of godfatherism in Nigeria pol#itiave been seriously interrogated by various
scholars (see the Special editionTdfe Constitution2007). The menace of godfatherism in
Nigerian politics has evolved into two types; godfatbeker and godfathgratron (Agara,
2010; Agara and Ajisebiyany 2010); (3) the issue of marginalisation of women in political
parties. According to her, a study conducted by the International Institute for Democracy and
Electoral Assistance (International IDEA) has shown that political party leaders refuse to take
female aspirants seriously and labelled them as cultural deviants. Their argument is that the
women do not have what it takes to assume leadership positions at the party level; (4) the lack
of substantive womends movementpséthatdlaimcmtohesi v
support womendés participation in politics.
group because of the fear of being seen as sameeople or mehaters; (5) the wrong
impression that people generally have about female polisiciimy are generally thought of
as being promiscuous and loose basically because most of the political caucus meetings are
held in he night and sometimes in places far away from their homes.

CONCLUSION

In spite of the gloomy and skewgttture presented above by the tables, Ballington (2004, p.
72) has reported that:

Nowhere in thevorld has the rate of increase in the political representation of women

been as fast as in Si@aharan Africa over the past four decades. The number of women

legislators increased tenfold between 1960 and 2003, jumping from one percent to 14.3

percent in 2003. The largest increase came between 1990 and 2003 when the number

of seats held by women rose from 8 percent to 14.3 percent. Rwanda became the
country wih the highest female legislative representation in 2003, as women in that
country claimed 48.8 percent of parliamentary seats surpassing the Nordic countries.
Even though this is a welcome development, yet in many countries and even in Nigeria, the
barrierto full women participation at the gladiatorial level still persists. Their present level of
participation and the number of those involved is not commensurate with their potential
contributions and numerical strength in the population. Under representditany group in
the politics of the state makes room for the politics of exclusion which can also create apathy
and instigate negative behavioural pattern which may be ceprdductive to development
and its sustenance. Continued gender gap robgateea benefits that may accrue to it from
their active participation.

Studies have actually shown that women, more than men, have manifested relatively
interpersonally oriented and democratic styles and men, more than women, have manifested
relatively ask oriented and autocratic styles (Eagly and C2003). Wollack (2010), on the
other hand, has pointed out that states where women are political leaders often experience
higher standards of living with positive developments in education, infrastrastdriealth,
with concrete steps being taken to make democracy work and deliver. Using data from 19
member states of the Organisation for Economieo@eration and Development (OECD),
researchers have found that an increase in women legislators resdtsnicrease in total
educational (Wollack, 2010). As Wollack (2010) has further observed, the West Bengal
villages in India that have greater representation of women in local councils experienced an
investment in drinking water facilities that doubled #osf villages with less women
participation in the councils. Khan and Ara (2006, p) have even contended that increased
and systematic inclusion and integration of women,
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augments the democratic basis, the efficiency and the quality attivities d local
government. If local government is to meet the needs of both women and men, it must
build on the experiences of both womamd men, through an equal representation at
all levels and in all fields ofdecisionmaking, covering the wide range of
respamsibilities of localgovernments.
It is no doubt that closing the gender gap will contribute immensely to economic empowerment
which is a prerequisite for societal development. Duke (2010) has averred that democratic
participation and economic empowermané¢ mutually supporting phenomena, as each one
fuels the other.
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METHODOLOGICAL DEVEL OPMENTS AND PUBLICAT ION TRENDS IN THE
DETERMINANTS OF FIRM PROFITABILITY

MADIHA RASHID?

ABSTRACT

The purpose of this study is tovestigate the methodological and publication trends in the
discipline of firm profitability by looking at the determinants of firm profitability. This study
includes a sample of 105 articles for the period 1284 and uses content analysis as a primary
method for analysis. All the selected articles are conceptual quantitative articles. The time period
19672014 has been divided into two time frames: 19605 and 2002014. Analysis and
advanced cross tabs have been done to look at trends across lgeagragions and time period.

An increasing trend was found in collaboration of authors from different regions. Academics were
found to dominate research in this area. This will lead to future research opportunity for
practitioners to collaborate with at®mics in research activity. An increasing trend was observed

in Asia and Europe publishing more studies in the-g086 era.

Keywords: Profits, firm profitability, publication trends, determinants of firm profitability

INTRODUCTION

Profit is a very inportant concept for a business. It is very important for the survival of a business,
as without profits businesses cannot survive for a long time. Profit is the assessment of true worth
of a business. In the simplest sense, profits can be defined asevetales less total expenses.

Profits are important for businesses for several reasons. Profits are the true measure of
success of a business. They can be used as a source of finance of a business. Profits that are used
as a source of finance are caltethined earnings. These can be used to expand business operations
by introducing new product lines, etc. Profits can attract suppliers, creditors and banks to provide
future funds that can be used in to further expand and make a business flourish.€lpefitable
a business is, the greater the chances that investors would be interested in investing their money in
that business, because only a profitable business is going to provide return on their investments.
Profits are very important for survival drgrowth of business. Growth of a business is only
possible when it is generating higher profits, and more profitable businesses show that they are
being managed efficiently. Profits are the motivation for investors for investing money in
businesses; thetake a risk by making these investments because they want a return on their
money. Higher the risk, higher the return will be for the investor.

Profits are used as a measure of profitability. It is very important to measure profitability.
Hofstrand (2009)defined profitability in terms of economic profits or accounting profits:
Accounting profits come from a net income statement and ensure the viability of a business,
whereas economic profits are calculated by deducting opportunity along with all thessusin
expenses from the total revenue of the business. Hofstrand defined opportunity costs as returns on
investment given up by not investing your money somewhere else.

1 Lahore School of Economics, Department of Business Administration, Teaching Associate, Pakistan. Email:
madihar@lahoreschool.edu,pkRadihar.242 @gmail.com
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Profitability and cash flows should not be considered identical. Hofstrand (2009%, stully,
explained that a profitable business can have cash flow problems. The income statement includes
all the revenue and expenses of a business and the cash flow statement lists all the cash inflows
and cash outflows, so the income statement tellstaheiprofitability of a business whereas the

cash flow statement tells about the liquidity of a business.

In order to analyse profitability three different methods are used: profitability ratios; break
even analysis, and return on investment and retmrasset.

A recent content analysis using the determinants of profitability was performed in 2005.
Barringer, Jones and Neubaum (2005), in their study, examined the attributes associated with rapid
growth firms. This was a quantitative content analysiethas thematic analysis as the authors
were trying to determine the characteristics of rapid growth firms and their founders. Recently no
study has provided a comprehensive overview of methodological and publication trends in the
literature of determinantsf profitability. The purpose of the current study is to contribute to the
literature by answering the following questions:

1. What methodologies and research designs have been used regarding determinants of firm

profitability? What statistical and analytltachniques have been used in the past and what
is their current status?

2. What are the publication trends across geographical regions and time?

LITERATU RE REVIEW

Profitability is really important for the survival of a business. Every sector/industryditisrant
set of factors that determines the profitability of that particular sector of business.

In the manufacturing industry, different measures of market structure play an important in
determining the profitability. Jones, Laudadio and Persy (1978)eiin research examined the
impact of market structure on the profitability of Canadian manufacturing industries for the year
1965. They found that foreign competition, concentration, absolute capital requirements and
product differentiation are importadeterminants of intrindustry differences in profitability.
Among all these factors, they found that the coefficient of foreign competition is highly significant,
which is why they concluded that it is a very important determinant of profitability.

McDondd (1999) examined in his study the determinants of profitability in Australian
manufacturing firms using panel data of firms over the period-1988. The results of this study
showed that firm profitability is found to be negatively affected by imperepation and
positively affected by industry concentration. The results also showed that industry and other
macroeconomic variables significantly affect the profitability of a firm.

In the automobile industry the important determinants of profitabdiryy the industry
policies, diversification and the expansion of business. Agarwal (1991) examined the determinants
of profitability in the Indian automobile manufacturing industry by taking into account the changes
in the policy on profitability since 1981982. This study examined two sectidrthe car and nen
car sector$ in the automobile industry using a dataset for the period 1996 to 1987. The results
showed that profitability of the car sector is mainly determined by the age of the firm and
diversification. It was suggested that older firms diversify their business by introducing new
product lines in order to improve their profitability.
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METHOD

The primary method used to analyse data in th
methodfor analyzing the content of a variety of data, such as visual and verbal data. It enables the
reduction of phenomena or events into defined categories so as to better analyze and interpret
themo (Harwood, 2003).

In this research area researchers havd asatent analysis in their studies but they have
made contributions in the literature by primarily focusing on thematic analysis. This study is going
to look at the methodological and publication trend analysis of the determinants of firm
profitability in different industrial sectors.

SELECTION OF ARTICLE S

The selection of articles followed a number of steps:

An advance search was done with the search engine EBSCO to search for the literature related to

the determinants of profitability. In EBSCO, thedatas e A Busi ness source coO

search for the articles related to the deter
t

profitabilityé in one of the O6abstractdéd or 0
selected as follow : Il n 6publication typeb6, academic jou
only scholarly (peer evi ewed) journals were selected. I n

This search returned a total of 1587 articles for the time period 2Q6Y.

From 1587 articles, 23@rticles were exported to a Microsoft Excel sheet via RefWorks.
The RefWorks management software is used to create bibliographies and citations. With the help
of RefWorks, articles were exported to a Microsoft Excel sheet fraginBss Source Complete.
But before exporting the data to an Excel sheet, data was edited in RefWorks to check for
duplicates. Once all duplicates were removed, data was then exported to an Excel sheet through
RefWorks. RefWorks helped to organise the datacolumnar fashion in a Microsoft Excel sheet.
In these columns data was presented with various headings such as reference, authors (primary),
title (primary), keywords, periodical (full), publication year, publication date, volume, issue, start
pageabstract, etc. To further organise this data, a few of the columns that were not necessary were
omitted to reformat the data.

These 230 articles were selected randomly because | decided to choose a method of
selecting articles that includes everythingha determinants of firm profitability such as all types
of industries, various countries, and different forms of businesses, including financial and non
financial sectors. However, there have been different methods available for the selection of
articles.The search for articles for such a study could be done through various methods of article
selection; for instance, the search could be limited to the type of industries if a researcher wants to
see the trends in that particular industry. Similarly, arratiethod could be to restrict the search
to a particular country or a particular industry in that specific country. Also, the time frame could
be specified to see methodological and publication trends during that time period. | could have
selected one ohese methods but | decided to choose articles randomly. The search result showed
articles from the period 1962014. Out of these 230 articles, 190 articles were screened as relevant
articles. This screening for relevance was done through the readintjdlegeadstract. As a result
105 articles were selected as a final sample due to the short time and resource availability.

CODING

In the current study working definitions regarding primary data, secondary data, empirical studies
and conceptual studies wegstablished. For this paper, empirical studies were defined as those
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using primary data and conceptual studies were the ones where secondary data, not firsthand data,
was used for the research purpose.

Furthermore, primary data has been defined as did¢steal first hand, for instance when
the respondents fill out a questionnaire and provide all the required information to the researcher.
And secondary data is collected from secondary sources such as databanks, annual reports and
stock exchanges, etc.

This study is related to the area of finance, so the main source of data used for such studies
is secondary data, because for such type of studies researchers collect data for their studies from
different databases, so these studies are conceptual in ridtarefore the final sample of 105
articles selected for this study is based on all conceptual articles.

The two main research methods used are qualitative and quantitative methods. Qualitative
research is more subjective in nature and no statistical aestapplied to it. In contrast,
guantitative research involves statistical techniques are used for the purpose of analysis.

Four categories can be formed by combining qualitative and quantitative research methods
with empirical and conceptual studies. $beare empirical qualitative, empirical quantitative,
conceptual qualitative and conceptual quantitative.

In the current study all the conceptual quantitative articles are included. The authors of all
these articles have used statistical techniques arahvaosthe effect of different variables on the
profitability of that business. Also, these articles are conceptual because they have used data taken
from different data sources. So the final sample of the current study is based on conceptual
guantitative #icles only.

ANALYSIS

In this section results of content analysis are presented in two categories: methodological and
publication trends. All the methodological and publication trends are provided in detail. Advance
cross tabs have been done betweenrdiffiecategories of methodological analysis.

METHODOLOGICAL DEVEL OPMENTS

This study is based on all the conceptual quantitative studies. This section provides an overview
of the methodological developments across regions and times within the disciplimen of f
profitability.

Figure 1, in Appendix 1, represents the distribution of a total of 105 studies across time.
All the studies are conceptual and quantitative because each study is using data from secondary
sources and some statistical techniques areieappbd that data in order to determine the
profitability. The total studies are almost equally distributed in both time frames. Up to 2005 there
was a total of 51 studies, whereas in the 2065 era this number increased to 54. This increase
could be du¢o the greater availability of data sources.
Figure 2 shows the distribution of total studies among various regions. As the figure depicts, out
of 105 studies, 33 studies have been done in Asia. This region includes all the countries form
Eastern Asia, Sgh-Central Asia and SoutRast Asia: Malaysia, Japan, China, Taiwan, Sri Lanka,
Pakistan, Korea, Vietham and India. 28 studies have been done in the region of North America.
The next highest number of studies comes from Europe; the countries inclubdedrégion are
Spain, Turkey, Germany, Belgium, France, Greece, ltaly, Lithuania and Norway. And in the
60t hersé <category, countries |like Nigeria an
Australia, are included; the total number of studies doneisirégion is 7.
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In Figure 3, a trend in publication is revealed across time and regions. The figure shows that up to
2005 (19672005), most of the work was done in North America, but in the 203% era (2006

2014), authors from Asia have contributedsinio the discipline of firm profitability. In Europe

in the first few decades, fewer studies were done, but then in thQfifstera there was an
increase in the number of studies from 10 to 13 studies. A drastic increase is shown in Asia, where
the numier of studies done before 2006 has been increased from 7 to 26 studies.

Studies use different models in order to understand what actually determines the
profitability of firms or industries and how it is going to affect the overall firm performance &=igur
4 represents studies using models with second
models to present their findings.

Stierwald (2010) in his study used two schools of thought identified by the modern
literature in the discipline of indusaitieconomics. The author used them in order to determine the
performance of firms in terms of profitability. These two schools of thoughts were: firm effect
model and structure conduct performance (SCP). He explained that in SCP, market structure is the
man determinant of firm profitability, and profitability is mainly determined by the industry
characteristics, whereas in the firm effect model, it is the firm characteristics that determine the
firm profitability. The author examined the determinants ofipability of larger Australian firms
and reached conclusions in terms of the models. The main findings of his study were that variables
at firm level determine the profitability of firms and industrial characteristics play a minor role.

Similarly, in the current study authors have used different models to explain the
determinants of profitability. Most of them used the fixed effect model and random effect model.
A few studies have used a multivariate model such as the CAPM model, Fama and French three
factor model, Carhart fodfactor model, and fiéactor model, and explained their findings in
terms of the model used in their study.

Figure 5 shows the distribution of sample size used by studies. 28% of the studies have
used the sample size in the ran§@-a00. This is then followed by 16% of studies using a sample
size of 100200. There are very few studies using a sample size from medium to large. Only 6%
of studies have a sample size of H@D0. But 15% of studies have used a sample size of 1000
andabove, when authors tried to determine the profitability of firms operating at multinational
levels or when crossountry comparisons were made. A crkssstional comparison was done
among firms in that particular country with initial public offeringshdid a sample size of 1000
and above. Usually when comparisons were made at a large scale, a large sample size (1000 and
above) was used. And comparisons among firms in a particular industry were made using a small
size. Also in a few studies, authors wenable to collect data on firms that interested them, which
is why they had to restrict their sample size to a small sample.

A comparison was made between the sample size and time in Figure 6, in Appendix 2. As
the line of the graph shows, in both the tipexiods (19672005 and 200&2014) studies have
almost followed the same trend. Most of the studies use a sample sizE06fdr 101200.
However, there is one change that can be seen from the graph, which is that in the period 1967
2005, very few studielsave used a sample size of 1000 and above. But in time perio22006
there has been a large increase in using a sample size of 1000 and above, because technology
evolved greatly and there was an increase in multinational companies operating in tdifferen
countries. This is why in order to look at the impact of research, development and technology on
firmsd profitability, | arge sample size was t ¢
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Figure 7 presents data collection sources useldeiratticles examined in the current study. The
most common data collection source is databases or different databanks such as the Fortune,
Compustat, CMI E, Capitaline, | CAP,-Finghgidl DAT,
QUESTO, and CMI E Puthorsvleagesused dataldabea m ¢hsir. studles of the
respective countries on which their studies were based. The next prominent source trend of studies
is using annual reports as data collection source of firms of their interest. Stock exchanges have
also ben used to collect the data when information was required for all the companies listed on
stock exchanges. A number of studies also used more than one data collection source.

In the current study, the unit of analysis includes both banks and companiesiriier
of units of analysis selected by these studies is given in Figure 8. In all the articles included in this
study, the terms 6firmsé and O6companiesd have
has been used. In a total of 105 studieby ttmee studies have used banks as their unit of analysis
and the rest of the studies have used companies as the unit of analysis.

Analysis of statistical techniques used by the studies is shown in Figure 9. Mostly
descriptive statistics techniques (meamedian, max, min, scatter plots, histogram, variance
standard deviation, etc.) are being used by the studies. 22% of studies are using different types of
regression other than the |inear regression.
includes various types of regressions such as multivariate regression analysis, pooled OLS
regression models, crasectional regression analyses, panel data regression, etc. 12% of the
studies have used linear regression analysis as a statistical tectonguantify their results. The
technique of ANOVA/MANOVA is used by only 4% of studies. Similarly, ratio analysis is used
by 2% of studies only. In others, statistical techniques such as chi square, Durbin Watson, path
analysis, White test, factor analy and Fstatistics have been used.

Authors have selected different countries for their studies. Figure 10, in Appendix 3,
presents the countries of data collection that have been used four times or more than four times.
Countries of data collectionappea ng | ess t han four times are |
most of these countries have appeared just once, like Vietham, Thailand, Turkey, Norway, Italy,
Portugal, etc. 24 studies have used USA as the country of data collection; most of thechuthors
these studies are from the same region, North America, but a few authors from North America
collaborated with authors from Europe and Middle East to work on US firms.

In Asia, the countries of data collection are mainly India, Japan, China and Pakistan.
Authors in this region have worked in collaboration with authors form other region like North
America and Australia. There are a few other countries in the same region but they appeared just
once. In Europe more studies have used data from countrieGdikeany and Greecén the
category ODi fferent Countrieso, aut hors have
analysis. For example, in one study countries from regions such as North America, Europe and
East Asia are included. The authorgto$ study are from Asia and they worked on multinational
companies in the international engineering and construction industries.

Authors have chosen either a crsgstional or longitudinal time horizon. In terms of the
time horizon, most of the studies are cresstional in nature. Only 38% of total studies are
longitudinal studies. In finance, most of the studies have used stserctsonal time horizon in
their studies. Longitudinal studies are fewer than esessional studies, mainly because of the
fact that in the long run market conditions change, so this ultimately has an impact on the
determinants of profitability. This hy it is better to look at trends over a shorter time period.

The reason that longitudinal studies are used less in studies is because it is costly to get the required
data and information. Another limitation of longitudinal studies is that while itatev&hanges
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over time, it tells us very little about what actually caused the change. This change could be
because of the change in business cycle or market conditions.

Figure 11 presents the types of industries included in current study. 23% of stwdies ha
been in the manufacturing industry. In the manufacturing industry, industries like consumer goods
manufacturing, healthcare, machinery, packaging and all the firms related to manufacturing
business are included. In a few studies, all the firms relatéuetmanufacturing business were
included for analysis in order to determine the factors that can have an impact on the profitability
of those companies. In the engineering industry all industries like the automobile, aluminum and
steel industries were d¢fuded, and the proportion of studies done in this discipline is 16%. The
nonfinancial sector comprised 11% of studies; in this sector all the companies that are non
financial in nature are analysed for the respective country. Govertistent companiesand
multinational companies both comprised 7% of studies.

3% of total studies are from the banking sector. In the airline industry, 3% of studies have
been done and this work has been in North Ame
industries like new business startups, firms using new innovations in their business,
telecommunication industry, food industry, textile industry, etc. are included. All these industries
have appeared less than three times in the current study. In multinationgla;m i e sd® sect o
the countries where that multinational company is operating were taken into account in order to
make a comparison among companies and to determine what actually are the main determinants
of profitability of these companies in that coyn These multinational companies belonged to
different industrial sectors such as foreign subsidiaries, multinational industrial enterprises, foreign
acquired and neacquired companies, and international engineering and construction industries.

PUBLICA TION TRENDS

This section includes publication trend analysis of 105 studies in terms of authorship type,
authorship per study and publication in highemking journals.

Figure 12 presents the authorship type of all studies. All the authors in the studnt
were academics except for a single collaboration between an academic and practitioner. Bartunek
and Daft (2001) in their study, explored this widening gap between academics and practitioners.
They made a few suggestions, such as that a higher leirgkemaction of an academic with a
practitioner will help to improve the quality of research. Also, system support such as from journal
editors can really help in improving acadefractitioner relationships. It would really help to
improve to generatend disseminate knowledge.

Figure 13 reveals authorship per study. Two authors per study has been the most common
practice in the current study; 44% of studies have two authors. It is followed by 26% of studies
with three authors per study. And next comegle authorship, at 23% of studies. Very few studies
have four or five authors per study.

With respect to authorsé region, in North
includes Australia and Africa, there are no studies with four or five authotsirABurope no
study has five authors per study, but in this region all the rest of the combinations of authorship
are found. Only in Asia and in collaboration, where authors are collaborating from different
regions all five types of authorships have beged in studies.
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DISCUSSION OF RESEARCH FINDINGS

An increasing trend has been observed in Asia, with publishing more studies in the time period
20062014. The same trend has been observed in Europe. But in North America fewer studies have
been publishecithe pos005 era.

More triangulations are found in terms of: more than one author per study, and more than one
statistical technique used by studies in order to look at every dimension of the factors determining
the profitability of that particular fim.

Academics seem to dominate the research in this area. Practitioners should be encouraged
to contribute by participating more in research activity. There should be more collaboration
between practitioners and academics.

Collaborations can exist amongthors from different regions. This can really be helpful
in order to determine the profitability of multinational firms in particular. This is because in the
case of multinational firms the profitability is mainly determined by the national factorgdridate
that particular country, so authors from that country can give a more clear and comprehensive
picture of what actually is affecting the profitability of multinational firms operating in that
country.

CONCLUSION AND FUTURE RESEARCH OPPORTUNITIES

In the literature, content analysksased reviews of determinants of business profitability use
thematic analysis. In recent times no study has been done on the methodological and publication
trends in the factors determining the profitability of business. Study is a content analysis

based review of the literature on business profitability based on the methodological and publication
trends in determinants of business profitability. Cross tabulations among various categories of data
were done acrosstimeaadut hor s regions. An increasing tre
from Asia. Also, collaboration between authors from different regions has been found. Analysis
revealed that most of the studies have followed the authorship type of two authars. Thi
methodological development and publication trend analysis of determinants of business
profitability has developed some useful insights for future research opportunities.

1 Research opportunity 1. Mixadethods research designs such as qualitative and
guanttative research designs have the potential to capture reality in its true sense, and more
generalisable results can be produced.

1 Research opportunity 2: In the current study about 99% of studies are authored by
academics. There needs to be more collalmordietween academics and practitioners
studying business profitability.

1 Research opportunity 3: More cressctional studies are done. There is a need to widen
the scope of longitudinal studies.

1 Research opportunity 4: Empirical research has the pateéntiinearth reality in order to
produce more generalisable results in the discipline of determinants of business
profitability.

1 Research opportunity 5: There needs to be more collaboration among authors from
different regions.

LIMITATIONS OF THE CU RRENT STUDY

The current study is based on 105 articles, which is a very small sample size. With such a small
sample, results cannot be generalised. By taking a large sample size, research findings can be
generalised in a broader sense.
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Appendix 1

Figure 1: Total studies vs time Figure 2: Publication trends across regions

Total Studies Vs Time Publication Trends across regions

I m No. of Studies
Conceptual-Quantitative

Collab. 14
2006-2014 54 Others 7
Asia 33
1967-2005 51 NA o8
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Figure 4: Studies using models with secondary data Figure 5: Sample size

regi on

. i . Not Sample  0-100
Studies using models with Report 28%
secondary data ed
26%
0 4 i
2 1967- 2006- 1000
=) 2005 2014 above 5 101
2 15% 1000 0 -
5= Mocel 6% 4% 5% 200
s Wt 18 16
c secnnda
Appendix 2
Figure 6: Sample size and decades
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Figure 7: Data collection source of studies

Figure 8: Unit of analysis: Total studies
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Data collection Source: Total Unit of analysis: Total Studies
Studies
| Banks | 3
Database 97
Stock Exchangel 9 Companies 102

Annual Reports | 19

. o = | Unit of Analysis
5LaF /2ff80[4A2yX 4

Figure 9: Statistical techniques: Total studies

ANOVA/MANOV/

Others 4%
16%

Statistical Techniques: Total Studies

Ratio Analysis
2%
P-test

Regression Other Correlation Analysis
Regression Regression 14%
22% 12%

Appendix 3
Figure 10: Country of data collection Figure 11: Types of industries and total studies

GOVT. Listed Industries: Total Studies
Country of data Companbdsiltinational Manufacturin
collection: Total 7%  Companies g Industry
Studies 7% 23%

12 Engineering
USA —26— 24 Industry
India = 15 16% Non-
— Banking . .
Others 28 Financial
Sef):tor Sector
3% 11%
Trading pharmaceutidr line
Corporations al industryndustry
3% 4% 3%
Figure 12: Authorship type: total studies Figure 13: Authorship
per study
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Collabor
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1%

Academ
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99%

Three
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26%

Four
Author.

5%

FIVE

Single

Author
23%

Respondent Country of Data Collection

Australia AUS 1 100% 0% 0% 0% 09 1009 0% 09 0% 0% 09 0% 0% 1009 0% 0% 09
China_CHINA 4 50% 509 0% 25% 25% 0% 50% 0% 0% 0% 1009 100 0% 0% 0% 50% 50%
Brazil BRAZIL 1 0% 1009 0Y 100 0% 0Y 0 0% 0% 0% 1009 0% 0% 0% 0% 0% 0%
Belgium BELG 3 679 33 0% 1009 0y 0% 09 0y 0% 679 33 0% 09 0y 0% 09 0%
Canada CAN 1 1009 0% 1009 0 0% 09 0 1009 09 0 0% 09 0 0% 09 0 0%
Finland FIN 1 1009 0y 0% 1009 0 0% 0% 0 0% 1009 0 0% 0Y 0Y 0% 0Y 0Y
France FR 1 1009 0% 09 1009 0% 09 0% 0% 09 1009 0% 09 09 0% 09 0 0%
Germany GER 4 50% 509 0% 1009 0y 0% 0% 0y 0% 50% 509 0% 0% 0y 0% 0% 0Y
Ghana GHANA 1 1009 0% 0% 0% 0% 1009 0% 0% 09 0% 0% 09 0% 1009 09 0% 0%
Greece GREECE 4] 75% 25% 0% 50% 09 0% 50% 09 0% 50% 50% 0% 0% 09 0% 1009 09
India INDIA 15 13% 879 0% 0% 93% 0% 7% 0% 0% 0% 0% 14% 86% 0% 0% 0% 1009
Italy ITLY 1 0% 1009 0Y 100 0% 0% 0% 0% 0% 0% 1009 0% 0% 0% 0% 0% 0%
Japan JAPAN 4 259 75 25% 09 25 0% 509 0y 100 0% 0y 0% 1009 0% 0% 509 509
Korea KOREA 2 50 50% 09 0 1009 09 0 0% 09 0 0% 509 50 0% 09 0 0%
Malaysia MALA 2 0% 1009 0% 0% 1009 0% 0% 0 0% 0Y 0 0% 1009 0y 0% 0Y 0y
Lithuania LITHU 1 0% 1009 09 1009 0% 09 0% 0% 09 0 1009 09 0 0% 09 0 0%
Newzeland NEWZ 1 0% 1009 0% 0% 0y 1009 0% 0y 0% 0% 0y 0% 0% 0Y 0% 0% 0
Nigeria_NIG 4 25% 75% 0% 0% 0% 1009 0% 0% 09 0% 0% 09 0% 25% 759 0% 0%
Norway NOR 1 100% 0% 0% 100% 09 0% 0% 09 0% 1009 09 0% 0% 09 0% 0% 09
Pakistan PAK 6 17% 83Y 0% 0% 1009 0% 0% 0% 0% 0% 0% 17% 83% 0% 0% 0% 0%
Portugal PORT 1 100 0% 09 100 0% 09 0 0% 0% 100 0% 0% 0% 0% 0% 0% 0%
Spain SPAIN 2 09 1009 0% 1009 0y 0% 09 0y 0% 0% 100 0% 09 0y 0% 09 0%
Sri Lanka_SRI 1 0 1009 09 0 0% 09 1009 0% 09 0 0% 09 0 0% 09 0 1009
Taiwan TAIWAN 2 50% 509 0% 0% 1009 0% 0% 0 0% 0Y 0 50% 50% 0y 0% 0Y 0y
Thailand THAI 1 1009 0% 09 0% 0% 09 1009 0% 09 0 0% 09 0y 0% 09 1009 0%
Turkey TURKEY 1 1009 0y 0% 1009 0y 0% 0% 0Y 0% 1009 0y 0% 0% 0y 0% 0% 0y
UK UK 2 1009 0% 0% 50% 0% 0% 50% 0% 09 1009 0% 09 0% 0% 09 1009 0%
USA USA 24| 71% 29% 79% 4% 89 0% 8% 74% 26% 1009 09 0% 1009 09 0% 1009 09
vietnam V. 1 0% 100 0% 0% 1009 0% 0% 0% 0% 0% 0% 0% 1009 0% 0% 0% 0%
Different Countries DC 5 40 60% 409 0 20% 09 40 50% 509 0% 0% 1009 0% 0% 0% 0% 1009
Not Given NG 7 719 29 71% 149 14 0% 09 80 20% 1009 0y 0% 1009 09 0% 0% 0%
Number of Authors

1 24 46% 549 33% 13% 389 13% 4% 639 38% 339 679 22% 78% 67 33% 1009 0Y

2 46} 509 50% 26Y 249 30% 49 159 92% 8Y 64% 36% 21y 79% 0% 1009 29% 71%

3 28 50% 509 29% 25% 259 7% 14% 509 50% 57% 439 14% 86% 509 50% 1009 0Y

4 5 40% 60% 0% 40% 40% 09 20% 0% 09 50% 50% 09 1009 0% 09 1009 0%

5 2] 50% 50% 0% 0% 50% 0% 50% 09 0% 0% 09 1009 0% 09 0% 0% 1009

Appendis 11l - Publication Patterns (Percentages) 1
By Years By Region By Years within Region
OTHERS COLLAB.
Total 19672005 2006 2014|NA EU Asia Gihers__Colab. 1967-2005] 2006-2014] 1967-2005] 2006 2014] 1967-2005] 20062014 1967-2005] 20062014 1967-2005] 20062014

Total Studies 105 51] 54| 2§ 23] 33 7| 14 20 g 13[ 10] 7| 26] 3 4 g 6|
Authorship-Type
Academics 999 1004 994 994 994 994 999 994 999 994 999 994 994 99 994 999 994 999
|Acad./Practioner (Collaboration) 19 10094 194 | | | | | | | | | | | | | | |
Authorship-Per Study
Single Author 23 22 24 29 139 27 439 7 25 38 8 20 29 279 67 25¢ 13 0
Two Author 24 45 43 43 48% 22 29¢ 50 55¢ 13 54 409 43 42 0 50¢ 25 83
Three Author 27 27 26% 29 309 21 29¢ 29 20 50% 31 30¢ 14 23 33 25 50% 0
Four Author 5 4 6% 0 94 6 0 7 0 0 8 10¢ 0 8 0% 0 139 0
FIVE Author 2% 2 29 0 0o 3 0 7% 0 0 0 0 149 0 0 0 0 17
Journals (Highest Publications)
Strategic Management Journal(A®) 5 89 2 0 9 3 0 14 0 i 15 i 0 4 [} 0%1 25 0
Corporate An Review (A) 4 6 2 0 9% 0 0 14 0 0 15 3 0 0 3 0 139 17
|Accounting & Finance (A) 0 3 0 0 2 0 0 0
International Journal of Business Insights & Transformation 0 9 0 0 0 1 0 0
[The Journal of Finance(A%) 11 0 0 1! 0 0 0 0
| Journal of Management & Governance (C) A 0 7 8 0 [ 17
Managerial & Decision Economics(B) 7 0 7 10 0 0 0O 17
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ANTI -BID RIGGING IN THE V IETNAME SE PUBLIC PROCUREMENT MARKET:
A CRITICAL ASSESSMENT UNDER COMPETITION AN D BIDDING LAW.

TAM, THANH TRAN! AND HOANG, TIEN NGUYEN

ABSTRACT

Collusion inthe Vietnamese public procurement marlseta harmful infringement falling
within the sphere of botthe Viethames€ompetition law andhe Viethamese Bidding Law.
However, there has been a significantly limited number of bid rigging cases detected and
prosecuted since these laws was first prgatgd in 2004 and 2005 respectively. By revisiting

the VCL and VBL and relevant governmental Decrees, this paper identifies several
shortcomings of these laws contributing to the failure of-laidtirigging mechanism under
Vietnamese public market.

Key Wads: Bid-rigging, collusive tendering, competition law, public procurement rule,
Vietnam

INTRODUCTION

Bid rigging is a variegated phenomenon under Competition and Public procurement rules. In
Vietnam, this kind of collusion is prohibited under the VieteasnCompetition Law (VCL)

and the Vietnamse Bidding Law (VBL). There haween, however, no bid rigging cases either
prosecuted by Vietham Competition Administration Department (VCAD) or adjudicated by
Vietnam Competition Commission (VCC) during the kast years since VCL came into effect

on July 1, 2005. Ironically, bid rigging practices are showing no signs of decline and becoming
more and more sophisticated through daily newspapers and periodicals. In tandem with the
VCL, it is highly noted that theuwcrent VBL not onlyidentifies bid rigging collusion as a
violation of public procurement rules bulso offers a system of sanctions under the
enforcement of competent public procurement authorities which is totally different from that of
the VCL.

This paper thusaims at explaining the failure of the Vietnamese dmdl rigging
enforcement Accordingly, the legal regime applicable to bid rigging in Vietnam will be
introduced in section 1, followed by a critical assessment of this regime in section 2. The last
section concludes several shortcomings that needs further research for impreveog&mt
anti-bid rigging mechanism.

OVERVIEW OF THE VIET NAMESE LEGAL FRAMEWO RK OF ANTI -BID
RIGGING

This section will provide an overview on law regime governing bid rigging conspiracies in
Vietnam. Accordingly, the Viethamese Law on Competition (VLC) attter Government
Decrees guiding this law will be examined firstJdaled by Law on Bidding and its respective
Decrees.
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The Viethamese Competition Law

The VCL was promulgated on December 3, 2004 in an effort to establish a legal framework for
a more eféctive competitive economy as one of the mandatory requirerhents Vi et na mo
accession t&WTO. VCA was the outcome of a feyear drafting process with the technical
support of the United Nations Conference on Trade and Development (UNCTAD) and the
United Nations Development Program. It is ascertained that VCA is based on the model laws
of UNCTAD and the World Bank as well as practical experiences of other countries. However,
the VCA is principally patterned on the EU competition law model, particularigl&rl01

and 102 of the Treaty on the Functioning of the European Union (TEBEt&nh Tu, 2012;

Vinh, Bac and Son, 2010; USVTC, 2008) addition to VBL, Governmental Decrees including
Decree No. 116/2005 andebree No0.71/2014/NICP are seen theeconday legislations
providing guidancdor VCL implementation.

Bid rigging is seen O6an agreemendervien r est
under the ambit of Article 8 of VCA. The enforcement of bid rigging is fully backed up by a
system of sanctits under the investigating competence of Vietnamese Competition
Administration Department (VCAD) and Vietnamese Competition Council (VCC). Given new
competition mechanism, it is expected that cartel infringements in general and bid rigging in
particular wil come to light. There has been, however, no bid rigging cases either prosecuted
by the VCAD or adjudicated by the VCC during the last ten years since the VCA came into
effect on July 1, 2005. Ironically, bid rigging practices are showing no signs afelecid
becoming more and more sophisticated through daily newspapers and perfodicals.

The Viethamese Bidding Law

The new Bdding Law, beingamended from the fir®idding Law promulgated in 2005, was
adopted in 2013The current regulatory framework algseferences to the US Federal
Acquisition Regulation and the model laws as well as guidelines promoted by international
organizations such as UNCITRAL, World Bank, ADB and OECD. Also, Vietnamese
Government enacted the new Decree No. 63/20140R@o specif reguldion of the current
Bidding law.

Noticing that bid rigging is a form of private restriction of competition which prevents
public procurers from obtaining the best value for money, the current Bidding Law and the
relevant Decree build up a mechanismhandling this violation with the support of distinctive
sanctions and competent public procurement bodies at both central and local levels. However,
the antibid rigging combat under the mechanism of the VBL seems ineffective when the
number of officiabid rigging cases have been scant. More seriously, this situation leads to the
tension and the overlap between the competition law and the public procurement law in terms
of anti-bid rigging regulation.

Examiningthe failure of antbid rigging enforcement, the next section will closely
scrutinize the current legal framework of abitil rigging underthe compdra ve j uri sdi c
perspective of the US and the EThis would help identify the shortcongs under th two
Laws and thus create a sofithtform for proposals amending current legislation in the last
session of this paper.

Critical assessment of the Vietnamese legal framework of-hidi rigging

It bears mentioning thathe enforcement against bid riggimgllusions requires not only
effective cartel lawappropriate sanctiondeniency programme but also close cooperation
between public procurement agencies and competition authorities in terms of bid rigging
detection(Anderson, Kovacic and Muller, 201f,703716; Lang, 1998, p. 56). This section
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thus examines the concepts of bid rigging and its forms, sanctions, leniency proguadnime
relationship between VCAD and public procurement bodineter VCL and VBL respectively.

Definition and classificationof bid rigging

Bid-rigging is prohibited by Article 8of VLCadan agreement in festrai
Accordingly, this offence can be defined as the collusion among bidders to win bids for supply
ofgoodsopr ovi si on of services. \Mtbedlsmergigniagtitht t o t
the bid rigging conspiracies only occur among biddeosig, 2011, p. 262)it can be inferred
that collusions made between bid solicitors and bidders to facilitat tiegers to win the bid
may not fall within the ambit of Article 8 of Competition Ig®on, 2006) This exclusion can
be explained based on the function of VLC wrl
behaviours and the relationship among themrsure that such bidders compete competitively
(Thanh, 2012)In comparison with VLC, ¢ter jurisdictions such as the W@ad the EU also
have the same approach where the collusions made among the biddérénégards the
form of Bid rigging, the Aiitle 21 of Decree No. 116/200&flects commonly recognised ones
as follows:
0 10ne or more parties to an agreement withdraw from participating in the bidding or
retract their bids already submitted so that one or more parties to the agreement win
the bd.
2. One or more parties to an agreement cause difficulties topadies to the
agreement which participate in a bidding, by refusing to supply raw materials or to sign
subcontracts or otherwise.
3. All parties to an agreement agree to offer qwompetiive bids or competitive bids
accompanied with conditions unacceptable to the bid inviter so as-epeemine one
or more parties that will win the bid.
4. All parties to an agreement pdetermine the number of times each party will win
the bid for a gven period of time.
5. Other acts prohibited by ladv.
As can be seen from the above, this classification embodies the popular forms of bid rigging
(OECD, 2012)such as bid suspension (reflected in-paba (1)), cover bidding (reflected in
subpara (3)) ad bid rotation (reflected in syara (4)). It is submitted that the Vietnamese
legislators add the practice to prevent collusive bidders from causing difficulties to parties who
are not the member of the bidding cartels. This practice is not considerad af bid rigging
in other jurisdictions likehe USor the EU.It is also highlighted that this is by no means a
closedlistBy adding the term O6other acts prohibit
rigging which are not clearly stated inghaw.
Bid rigging conspiracys also prohibitedby Article 89.3 of the Vietnamese Bidding Law. The
legislators do not provide the definition of bid rigging. Rather, they stress on the form of such
practice:
0 C o n c lwitheacloather in bidding, includinthe following acts:
a) Agreeing on bidding withdrawal or withdrawal of bidding application already been
submitted previously so that one party or parties in agreement win bid;
b) Agreeing to let one or many parties to prepare bid dossier for partieggdihf so
that one party may win bid;

“The Vietnamese |l aw is silent on the definition of an dagre
this practice is seen a form of competi ti oisestogesiuce, distotti on act
and prevent competition on the marketd.

5 See Article 5.5 of China Antinonopoly Law 2007, Article 101(1) TFEU and Article 3 and Article 2(6) of Japan Anti

monopoly Law, and th8ection 44ZZRD(3)(c) of the Australian Competitiord@@onsumer Act.

6 Decree N0.116/2005 provides detailed regulations for implementing several articles of VLC.
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c) Agreeing on refusal for goods provision, refusal for signing contract of sub
contractor, or forms which cause other difficulties to parties which refuse to participate
in agreement 0
Three main forma of bid riggingformulate a closed list, and thus exclualey forms of bid
rigging whichare not stipulatednder this Article will fall outside the ambit of the Vietnamese
Bidding Law. It is submittedthat the form of bid rigging reflected in the sparagraph a) is
bid suppression. However, it seems that the other forms of bid rigging such as complementary
bid or bid rotation are not caught by this Article althoughgakagraph b) iargued to benore
relevant to complemeaty bid. In my view, it is a subset of theomplementarybid.
Intrinsically, complementary bid occurs when parties toctiiRisionsubmit a higher bid than
the designated winner or submit bids with unacceptable specificalmas atthis, the parties
may consent to let one or more bidders to prepare bid dossiers for the remaining bidders. In
other words, the suparagraph b) represents a method to get complementarytigd tlaan a
complementary bidself.
Instead of referenng to the definition of bid rigging under VLC, VBL forms a slightly
different definition of bid rigging. Specifically, whi¢ L C6 s d e f i nbroadrandini s mu
line with the understanding of OECDdn ot her competi ti on authori
does not cover all forms of bid rigging that make competent public procurement agencies have
difficulties identifying and detecting bid rigging.

Sanctions
Fines

The fines for offences violating competition law in general andrigiging conspiracies in
particular are governed by Decree No0.71/2014A8P. This new Decree is promulgated to
develop further and refine the fine polices which had been governed bypdbeee
N0.120/2005/NBCP for more than nine year®ursuant to Article 17 of the Decree
N0.120/D05/ND-CP, the fine for bid rigging is up to five percent of the total revenue of
undertaking in the financial year prior to the year in which the breach was comhiitte.

fine will be increased from 5 to 10 per cent either for bid rigging conspiradgite or for the
goods and services for which the bid was rigged are listed under the Article 10.2 of such Decree.
It is noted that the new Decree, however, no longer divides the fine into two levels: Up to 5
perent and from 5 to 10 percerRather, Artite 15 of this Decree envisages administrative
fines not exceeding 10 per cent of the total revenue of undertaking in the financial year prior to
the year in which the breach was committédhears mentioning that the fine for bid rigging
conspiracies in \étnam is equivalent to that in theUE Although turnover basedirfe
calculation is preferable amomgany competition legislati@this proxy isclaimednotto be
plausible enough to have a sufficigntieterrent effect on cartel8Veishaar points out #t
turnover based fine calculation may lead to under deterrence and over def@neyc2011,

p. 553) Specifically, the formerexists when a cartelist only serves the cartelized market. In
such situation, the basic fine level for this undertaking maged the fine cap of 10 per cent

of its turnoverWeishaar, 2013)This argument is reinforced when an empirical finding shows
that undertakings fined with the higher ratio of their turnover are generally -girgglect
companies while ones fined withethower ratio of their turnover tend to be larger companies
with a multibillion turnover(Riley, 2011, p. 555)A further problem with turnover based fine
calculation is that in a situation where a member cartel has sales turnover but no profits or

71t was argued that this fine was too low to secure efficient deterrence. However, according to the Vietham competition
authority, five per centfdotal revenue of Vietnamese undertaking in one financial year may even make such undertaking go
bankrupt. See VCA, justification and acceptance for comments on Draft Decree 120/2@B/ND
8 See Guidelines on the method of setting fines imposed putsuéarticle 23(2)(a) of Regulation No 1/2003 (2006/C 210/02).
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inconsderable profits, this proxy may be inappropriate to determine the (tEle®er and
Rosati, 2009, p. 4)

Two-step method for setting the fines is established by the new Decree including (1)
setting the basic fine ar{®) adjusting the basic fine basedthe certain circumstancésVith
regard to the first step, the basic fine will be determined by reference to the percentage of the
turnover or value of the goods and services related to the violations within the time the
undertaking commits violation’8.This percentage may depend on seven factors listed under
Article 4.4 of this Decree: Anttompetitive decree of the violations; Extend of damage caused
by the violations; Anticompetitive potential of Bidders; The time when the violations are
committed; Scop of violations; Profits from the violations; other essential factors related to
each specific case It is noticeable that this regulation stipulates only the principles to
determine the proportion of sales value. Therefore, it allows the competiti@migutt enjoy
a wide margin of discretion to define which percentage of sales value will be applied to specific
cases. However, it remains unclear for the competition authority to determine which ratio of
sales revenue may produce the deterrent effeataftelists. In this regardhe basic fine for
bid riggings in the EU law may be up to 30 per cent of the sales value of the cartelized goods
and services in the relevant market during the cartel year. Furthermore, this basic fine may
include another 150t 25 per cent of the determined sales value known as the additional
punishment for horizontal cats. The basic fine of bid rigging infringement may, be
consequentlyup to 55 per cent of the sales value of the cartelized goods and services in the
relevan market.

In terms of the 2ndtep, the basic fine will be adjusted on the basis of aggravating and
mitigating circumstances which are stipulated in Article 4.5 of this Decree. Accordingly, the
fine might be correspondingly reduced osesl by 15% foeachcircumstance. It is noticeable
that the present Decree is an important improvement when compared to its previoed\Ndecre
120/2005/NDBCP that faildo set up the specific method for determining and adjusting the basic
fines. Article 85 of Decree 11B005/ND-CP lists four aggravating circumstances and four
mitigating circumstances. It can be inferred that the infringement fine will be reduced or
increased up to 60% of the basic fine. There is considerable uncertainty as to the basis on which
15 per cat of turnover threshold is appli¢d consider these circumstances. VCAiIOwever,
claims that this threshold is plausible enough not only to achieve the deterrence but to ensure
the undertakingds ability to pay the fines.

Consideringhe administrativeifies for bid rigging collusionsnstead of being directly
envisaged under the Vie@mese Bidding Law, such provisic® in the ambit of relevant Sub
| aws. According to Art i cCP¥ ala@ministrative find emgine e No
from VND 20,000,000 to VND 30,000,08®shall be applied to undertakings in idging
conspiracies. It is clear that the administrative fine of Competition Law and Bidding Law is
determined by different criteria. Whilld former requires sufficient monetary reseurthe
latter is decidedn the basis of theevenugercentagelt seems that the fine sanction under the
Competition law will have more deterrent effects than that under the Bidding law if bid riggers

9 This new regulation of Decree No.71/2014A0P is principally based on the EU competition legislation, especially
Guidelines on the method of setting fines imposed pursuant to Article 23§PRapulation No 1/2003 (2006/C 210/02).

10t is noted that the method to determine the basic fine in EU competition is different from that in Vietnam legislation.
Specifically, the basic fine is set based on the proportion of the sale value of theagdagksvices in the relevant market
during the I ast full business year of undertakingdbhg parti c
the duration of infringement.

11 Compared with the previous Decree, this Decree adds twdantors: Scope of violations and other essential factors related

to each specific case. Also, aggravating and mitigating circumstances which were seen as one of the factors for tie@ competiti
authority to determine the fines in the previous Decree@rased to consider calculating the basic fine.

12This Decree stipulates the sanction of administrative violations in the domain of planning and investment. It was repealed on
January 01, 2014.

13 This is approximately $900 to $1350.
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have the high revenue and Competition Authority aspk high percentage based on the
revenue. The new Decree No. 155/2013/NCP“4 however, no longer stipulates the
administrative fineso bid riggers. This amendment helpsoidng the overlap between
Competition Law and bidding law in terms of fine sanetiegulations for bidiggers.

This amendment haalso raised the relationship between the two laws concerning
enforcement of antbid rigging. On the one hand, it has raised the question whether the
authorities entrusted to enforcement of dmdi riggingunder the Vietnamese Bidding law can
apply administrative fine prescribed by Vietnamese Competition Law to violating undertakings
given the absence of this sanction in Bidding Law. It seems impractical bélcaapplication
of Competition Law is undehe competence of VCC. On the other hand, in the case where the
bid rigging offenses of undertakings were sanctioned by Bidding itaemains unclear that
whether such offenses can be then sanctioned by Law on competition through VCC.

As a matter of Vigtamese law, each administrativelation must be sanctioned only
oncé®. Being different from administrative procedure, it is plausible that sanction of
competition law should be applied following the sanction of Bidding Law in some certain cases.
And if this is the case, one bid rigging case may be prosecuted twice that will raise the cost of
enforcement.

Criminal penalties

The current Vietnamese competition law and its guidance Decree have applied only
administrative fines to undertakings. There aweprovisions providing criminal penalties for
undertakings and individuals directly violating the competition law including the bid rigging
conspiracies. The absence of criminal penalties in Vietham legisiatjostified by two main
elementsFirsttasa rul e of Vietnamdés | aw, the criminal
including cartel undertak@gs.Second, according to Vietham competition authority, the current
administrative fines are punitive enough to achieve deterrence.

In comparison vth other legislations, more than thirty countries have applied the
criminal sanctions against the cartels and this list has no sagclfing (Shaffer, Nesbitt and
Waller, 2011). This cartel criminalization trend can be seen even in alfasflEU memier
states where Bid rigging offenses are criminali@&dardet, 2010¥espite the fact that the EU
competition legislation has not imposed criminal sanctions against such offenses so far. It is
worth mentioningthat some jurisdictions like Canada imp®#ge criminal sanction on only
Bid-rigging offence due to its adverse impact on the economy.

Debarment regime of bid riggers

Debarment mechanisng seenan instrumental tool in deterringid-rigging under public
procurement rulé8. This instruments prescibedin Article 90.2 of the Vietnamese Bidding
law and Article 122 of the Decree 63/2014/XIP’.
6édepending on the nature and seriousness
breaching law on bidding shall be also banned patrticipation in biddtyiéies and
put i1into |Iist of infringing contractors o
Accordingly, bidrigging conspirators shall be debarred from the tender process by
administrative decision of the competent per§dridowever, it is still much ebatable when

14 This Decree takese&fct on January 01, 2014 and repl aGes the Gover nme
15 pursuant to Article 3.1(d) of Law on Handling of Administrative Violations
®Sanchez Graells, O6Public Pr oc 0‘edtiongHatt Publishthg 2016296E U Compet i t i c
17 This Decree provides detailed regulations for implementing several articles of the Vietnamese Law on Bidding regarding the
selection of contractors.
18 AArticle 90. Dealing with violations
3. Competence of bannipgrticipation in bidding activities is prescribed as follows:
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the legislatorsadd d ependi ng on t he nat uringothesprdvisisner i ou s
For that reason, one may argue that debarment decision is discretionary depending on the nature
and gravity of violation. It thus does not necebgapply this sanction in all bidigging cases.

As compared tohe US, it is interesting to know that the purpose of debarment decision is not

for punishing violatorS; Rather, it is only imposed to protect the publierest (Kramer, 2005,

p. 544)?° In this sense, this administrative exclusion is discretionary depending on competent
agencies. Thesagenciestherefore may suspend otdebar a bidder because this is not a
mandatory requirement.

The length of debarment time may range from three to fesrsydepending on the
decision of competent persons. As stateAnnGiang province v. 7 Bidders in project of high
school 6s?equi pment

0The debar ment of tenderers aims at det e

punishment; however; if debarmenng is too long, then it may have an adverse impact

on businesses given that these companies infringed for the first time in An Giang

province. In addition, it is noted that the cancellation and reopening of bid in An Giang

province is fairly frequent due the fact that there are a limited number of enterprises
bidding for the high school ds project of
the project. To sum up, debarring bid riggers for long time may restrict the number of
potential biddersand®es en t he competition in tender.i.
A minimum of 3-year debarment implemented by the competent authofay bid rigging
conspirators after contemplating a number of relevant factarisiding: firsttime infringers,
market structure at locarea,economic cost of reducing the number of bidders and the goal of
promoting competition in public tendering. In general, the debarment period in the Vietnamese
legislation is longer than that in the US and theé*EDhe scope of debarment may be applied
to bidding projects under the umbrella of either the competent persons giving such debarment
or the Ministers or the President of each province in Vietham depending on the gravity of the
violation.

From a comparat®& approachthere witness no exemptions in the current \fBiLthe
debarment of bid riggers like the US and the. EXdder the EU public procurement rule, the
mechanism on exemption of the debarment known ascleslhing measure was first
introduced in thanew Directive 2014/24/EU. This measure aims at enharbggpmpetition
in the public market by allowing debarred undertakings to regain their eligibility to enter new
contracts with the public procurefBriess, 2014, p. 121; Arrowsmith et al., 2009wever,
there are stringent conditions for excluded undertakings to meet for thedeseling which is
stated at Article 57.4:

a) The competent persons shall issue decisions on banning participation in bidding activities for projects, estimate of
procurement under their management; case of serious violation, they g@gssithe Ministers, Heads of ministeriavel
agencies, chairpersons of the provincial/ municipal Peopl eds
activities within management of Ministries, sectors and localities or suggesinistdylof Planning and Investment to issue

decisions on banning participation in bidding activities nationwide;

b) The Ministers, Heads of ministerlale v e | agencies, chairpersons of provincial/
decisions on bann@participation in bidding activities within management of their Ministries, sectors and localities for cases
suggested by the competent persons as prescribed at point a this Clause;

¢) The Minister of Planning and Investment shall issue decisions onnggpaiticipation in bidding activities nationwide for

cases suggested by the competent persons as prescribed at |
1948 C.F.R. §9.402(b)

20 public interest may be relevant to national defense or fundamental damage to the programmegesfthgemay prevent

these agencies from accomplishing mission requirements. .

2148 C.F.R. §9.402(a)

22 see Official letter No. 575/VPUBND TXD dated 06 June, 2014 of Department of
province in terms of handling with bityging conspirators.

23 Pursuant to 48 CFR 9.40% the debarment period in the US generally does not exceed three years. Similarly, according to

the Article 57.7 of Directive 2014/24/EU, the maximum period of exclusion is three years from the datelef/trg event.
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0ét he economic operator shall prove tha

compensation in respect of any damage caused by itheal offence or misconduct,

clarified the facts and circumstances in a comprehensive manner by actively
collaborating with the investigating authorities and taken concrete technical,
organisational and personnel measures that are appropriate to prew#mif criminal

of fences or misconduct . 0
In addition to aforementioned substantive conditions, there are also procedural conditions with
regard to the evaluation of proof submitted by economic operators. Accordingly, the contracting
authority or other congient authorities are responsible for assessing such proof before making
the final decision.

A different picture concerning thexemption mechanism on debarred firms can be
identified under the US Federal Acqition Regulation. In factFAR offerstwo different
mechanisms ireffort to treat debarred firms more leniently given that the nature of the
debarment is not to punish violators. First, dedarred firms may be allowéad enter the new

contract with government i fminet hyahe agericcshedd 6 c o mj
implyingt hat a wai ver of debarment may only be gt
request . Al t hough FAR is silent on the defi

reason can be tracked via agespgcific regulations® However, it is noticeable that
compellingreason exceptions have been interpreted in a narrow manner and there has been a
limited number of debarred firms waived from thebarment (Kramer, 2005, p. 543). Second,

FAR permits the debarring fadial to reduce theeriod or extent of debarment if the debarred
firms show the evidences on the basis of certain reg8dBisen that exclusion of nen
compliant bidders may lead to the excessive restriction of competition in public procurement
market, he selfcleaning measures under the 2014 EU Directive and limited waivers of the
debarment mechanism in the US FAR needs taking into consideration in the context of the
Vietnamese Bidding Law.

In the event thabid rigging cases are adjudicated by V,GQs argued whether bid
rigging perpetrators may be governed by the debarment ragieher the Bidding lawThis is
because thereaveno provisionsshowingthe connection between these two laws in terms of
anti-bid rigging enforcement.

Leniency progranme

Not all competition agencies find it easy to detect and investigatelseffectively due to the

fact that such agreements are tacitly made. The experiensesarhlcompetition agencies

worldwide reveal that strict sanctions of competition law may pratvent enterprises from

colluding to distort competition. Instead, the lenieny polgwtilisedas aneffective tool to

enforce competition law againsartels Borrell, Jiménez and Garcia, 2013, p. 188)eniency
policycanbed e f i ned a sofitninunigy frognmenalties onthe reduction of penalties

for antitrust violations in exchange for coo

24FAR 9.405(2)
ZUnder the regulation of the Department of Defense, décompel
6(i) Only a debarred or suspended contractor can provide t
debarred or sspended contractor; (iii) The contractor and a department or agency have an agreement covering the same
events that resulted in the debarment or suspension and the agreement includes the department or agency decision not to debar
or suspend the contractoor (iv) The national defense requires continued business dealings with the debarred or suspended
cont r Seemore at 48 C.F.R. §209.405(ali).
%These reasons include 6(1) Newly di scov evijpdymenauporwhica! evi de
the debarment was based; (3) Bona fide change in ownership or management; (4) Elimination of other causes for which the
debarment was i mposed; or (5) Other reasons thesd@¢lparring
(5).
27 Since the leniency program was first introduced in the United States in 1993, there has been 59 countries are adopters of
such program.
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(Wils, 2007).1t is noted that the success of the leniency program may be based on three factors:
seere sanctions, fear of detection and transparency to the leniency p(étziaamond, 2004)
However, this policy seems more challenging in the public procurement settings. This may be
due to the lack of incentives for blemhistlers. More specifically, cals on the public market
are much more stable than on the private market and that ability to deviate such cartels is
therefore much hardéHeimler, 2012) Furthermore, in many jurisdictions, bid riggers who
apply for a leniency program are still facedwstiminal charges and debarment from the future
bidding (International Competition Network, 2015)

Despite the effectiveness of leniency program in detecting and prosecuting cartels in
general and bid rigging in specific, to date it has not been intrddoadéetnamese competition
law yet. Rather, current legislation in Viet Nam only considers extenuating circumstances for
cartel members. A limited number of investigated cartel cases in Vietham shows that this
regulation may not provide the impetus anddfés for the parties involved in the collusion
practices to cooperate with competition agencies.

The relationship between VCAD and public procurement bodies

Given that public procurement entities are best positioned to unearth bid rigging cases, the
relaionship and cooperation between these entities and competition authorities is legalised
under either competition rules or public procurement rules of many major jurisdiibhis.

has also been stressed by most publications of OECD in the field of pobdurement. The

forms of such cooperation can be analysed from the preventive perspective and the detective
perspective. When it comes to the relationship between the Viethamese Competition authorities
and the public procurement personnel, no connesti@ve been made amotigse agencies

under either the Viethamese Bidding Law or the Viethamese Competition Law.

From the detective perspective, public procurement bodies are not obliged to report the
evidence of bid rigging collusion to competition autties. This is because the current
Vietnamese Bidding Law empowers public procurement authorities to fight bid rigging by their
own procedures. In other words, the role of public procurement authorities may amount to that
of real competition watchdog givehat they are allowed to put a sanction on bid rigging
conspirators. This raises the question about the effectiveness-bidangiging enforcement in
Vietnam. In practice, there exist several challenges for public procurement agencies in the fight
aganst bid rigging in Vietnam. Singaublic procurement may be conducted by State bodies at
both central and local lewglIstateowned companies and other organizatfdrisis remarkable

that there are thousands of respective pulpfocurement bodies thradugut Vietnam.
However, the procurement capacity and the consciousness of public procurement rules are
uneven among each other and generally limited in remote provitithsrefore, the awareness

of public procurement infringements in general and bid riggmparticular may be limited.

Also, it is submitted that they are not weljuipped to detect and deter bid rigging in public
procurement settings. To date, neither Guidelines nor specific trainings were introduced to
address bid rigging conspiracies.

From the preventive perspective, there has been no training programs offered by the
Vietnamese competition authority towards educating public procurers about bid rigging. This
may be because Vietnamese competition agency is a fairly new agency anésheeerno
bid rigging cases prosecuted by VCA.

28 At least 23 nations are successful in cultivating the relationship between public procuremeitiesudind antitrust entities.

See Annex A, Relationships between Competition Agencies and Public Procurement Bodies. Over a half of public procurement
institutes surveyed affirms that there is a close interaction between them and antitrust authorities.

29 See Atrticle 1 of the Vietnamese Bidding Law.

30 Ministry of Planning and Investment, Report on assessing the implememtatiunVietnamese Bidding Laé,
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CONCLUSION

By conducting the critical assessmentloé Viethamese legal framework of ahid rigging

this paper identifies several shortcomings under the current legislation that encourages further
research to enhance the aoitl rigging enforcement in Vietnam. Firstly, there has been no
connection between the VCL and VBL in the fight against bid migygT his leads to the tension

and overlap between the two Laws and relevant Decrees when it comes to the definition and
classification of bid rigging and sanctions against this infringement. Secondly, following the
turnoverbased fine of the EU model, thiee sanction under VCL still needs improvements as

the basic fine calculation is unclear and depends too much under the discretion of competition
authorities. In addition, the absence of criminal sanction under current legislation rhayaot

a sufficienly deterrent effect on bid rigging cartels. Thirdly, the lack of leniency program makes
infringers less incentives to blow the whistle. Last but no means least, the absence of
cooperation between competition authorities and public procurement bodiebutestto the

failure of antibid rigging mechanism given that its success in major jurisdictions such as the
US and the EU.
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ABSTRACT

AThe true measure of croimes is the harm done
Crimeswhich seemed rare in ancient times have become the rule of the day in most of the
countries. These crimes whether small or big are a threat to wealth and life of the society. It instills
a sense of fear in the general public which stints and hinders wathgrowth and mobility.
Criminal punishment aims to deter intentional harms, not to compensate them. The punishment
for any crime committed is given under the Criminal Procedure Act, 1973. Economic theory
proposes the simple goal that Criminal Law sdauinimize the social cost of crime. This paper
mainly takes into consideration the economic analysis of awarding death penalty tdKAgah|

the sole surviving terrorist of the 26/11 terrorist attacks in India which caused exorbitant harms in
terms of ife, property, monetary losses to the people of the nation.

Keywords: Economic Analysis, Capital PunishmeRérrorist, Cost of Crime, Social Cost

INTRODUCTION

Any theory pertaining to crime must essentially answer two questions:
a. What acts should be pished?
b. To what extent?

The first question is asked to distinguish the categories and criteria as to what comprises crime
while the second question seeks to calibrate the quantum of punishments given. This paper seeks
to answer these two questions more @ocwngly with precise answers in terms of cost and
monetary value of these crimes committed.

Criminal punishment aims to deter intentional harms, not to compensate them. Crimes can
be ranked by seriousness and punishments can be ranked by severityr& kevaopunishments
are typically attached with more serious crimes. So how will a rational criminal respond to the
expected punishment to be give for committing that particular crime? Under certain assumptions,
a rational, amoral decision maker will corntrthe crime so long as the benefit derived out of
committing the crime exceeds the expected punishment. The implicit assumption being risk
neutrality. A riskaverse person is more deterred by a severe punishment applied with low
probability than a mild puishment applied with high probability. The punishment for any crime
committed is given under the Criminal Procedure Act, 1973. It is the main legislation on procedure
for administration of substantive criminal law in India. Crimes impose a certain kicosbbn
each society which mainly includes: 1. the criminals gain something, 2. The victims suffer harm
to their persons or property. Economic theory proposes the simple goal that Criminal Law should
minimize the social cost of crime, which equals the sdirtihe injury it causes and the costs of

1The following research paper has been written by Mr. Anmol Mehta-(Brasluate student pursuing.IM. at University College
London (UCL), United Kingdom and Ms. DevanshiDalal (Undergraduate student pursuing BBA LLB(Hons.) integrated course at
Gujarat National Law University, India.
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intercepting it. This paper mainly takes into consideration the economic analysis of awarding death
penalty to AjmalKasab, the sole surviving terrorist of the 26/11 terrorist attacks in India which
caused exorbita harms in terms of life, property, monetary and personal losses to the economy
as well as the people of the nation. This analysis evaluates the efficiency and utilitarian aspect of
a Death Penalty to survivors of organized terrorism through economi $ooh as Pareto
Efficiency, Compensation Theory and the various Externalities that are needed to be considered
prior to awarding such an intense punishment. The article intends provide for a detailed analysis
of the socieeconomic and legal aspects of @apPunishment in India and the role that the State
and courts play in promoting peace, stability and justice in a country like India fragmented by
religion united by its cultural ethics. This article gives a detailed justification for imposition of a
dedh penalty in light of upcoming International Human Rights Law in rarest of rare cases.

FACTS OF THE CASE

Mohammed Ajmal Amir Kasab was a Pakistani militant and a member of the Lashhk#ra
Islamist group, through which he took part in the 2008 Mumttacles in India. Kasab was the
only attacker captured alive by police.

His conviction was based on CCTV footage showing him striding across the Chhatrapati
Shivaji Terminus with an AK47 and a backpack. Towards the end of December 2008, Ujjwal
Nikam was apointed as Public Prosecutor for trying Kasab and in January 2009 M. L. Tahiliyani
was appointed the judge for the case. Indian investigators filed an 11,000 page Chargesheet against
Kasab on 25 February 2009. He was charged with murder, conspiracy and wag against
India along with other crimes. The prosecution submitted a list of charges against him, ghcludin
the murder of 166 peopl@®n 6 May 2009, Kasab pleaded not guilty to 86 gharThe same
month he was identified by eyewitnesses who tedtifignessing his actual arrival and him firing
at the victims. Later the doctors who treated him also identified him. The special court issued non
bailable warrants against 22 absconding accused including Kasab. In July 2009 Kasab retracted
his nonguilty plea and pleaded guilty to all charges. The trial concluded on 31 March 2010 and
on 3 May the verdict was pronouncédKasab was found guilty of murder, conspiracy, and of
waging war against India (which also carried the death penalty). On 6 May 20145 kevtenced
to death. A Bombay High Court bench, composed of Justice Ranjanaa Desai and Justice Ranjit
More, heard Kasab's appeal against the death penalty and upheld the sentence given by the trial
court in their verdict on 21 February 2011. On 30 JI¥12 Kasab moved to Supreme Court of
India, challenging his conviction and sentence in the case. Thus, a bench composed of Justice
Aftab Alam and Justice Chandramouli Kr. Prasad stayed the orders of the Bombay High Court so
as to follow the due processlafv, and started hearing the case.

On 29 August 2012, Kasab was found guilty of waging war and was sentenced to death by
the Supreme Court of India.

While pronouncing this landmark Judgment, references had been made to various
landmark Supreme Couititdgments on death penalty includ{Bgchan Singh $tate of Punjab
(1980)(2) SCC 684. In that case, the Supreme Court laid down the mitigating and aggravating
circumstances which the court has to consider when it is called upon to decide whether death
sentence should be awarded to a person orTria.apex court in that case had made the following
observations:

It cannot be oveemphasized that the scope and concept of mitigating factors in the area

of death penalty must receive a liberal and exparnswvestruction by the courts in accord

with the sentencing policy writ large in Section 354(3). Judges should never be

bl oodthirsty. Hanging of murderers has neve
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convicted of murder, life imprisonment is theerahd death sentence an exception. A real

and abiding concern for the dignity of human life postulates resistance to taking a life

through law's instrumentality. That ought not to be done save in the rarest of rare cases

when the alternative option is uregtionably foreclosed.
They had also taken into accouBuipreme Courverdict which emphasized on the fact that the
AMAGNI TUDE OF CRIMEO and the APERSONALITY OF
consideratin while awarding death penaliye (Machhi Singh & Orsv Stateof Punjab(1983)
(3) SCC 470 He was charged with numerous crimes, perhaps the weightiest aggravating
circumstance Kasab waged a war against the Government of India pursuant to a conspiracy which
was hatched in Pakistan, the object of which iwaster alia, destabilize Government of India and
to weaken India's economic might. He indulged in mindless killings of innocent people with a
view to overawing Government of India and achieve cessation of a part of Indian Territory.
Waging war is a seris crime which calls for deterrent punishment.

The defense vehemently argued on the fact that his young age was major factor to be taken
into consideration to mitigate death penalty. But as stated by the Supreme Court in the
aforementioned cases age ist radways a decisive factor for giving lesser penalty of life
imprisonment. Extreme brutality and diabolic nature of the crime which arouses public indignation
can override this consideration. The brutality, perversity and cruelty exhibited by Kasab by
committing multiple murders of innocent men, women, children, aged persons and policemen
without provocation for a motive which has no moral justification makes this case a gravest case
of extreme culpability. The conduct of Kasab shows that his mental ageleséis physical age.

He has never shown any repentance, but has loudly proclaimed that he wants to create more
Fidayeen by setting an example by his conduct.

HELD

Taking into consideration the olrgations of the Supreme Court hétéit i T h e p utmuss h me n
be fit the crime, The punishment must reflect public abhorrence of the crime. The rights of the
victims must al (Pmanabjay Chaered Staterof West Bahgbl®94)BLIR

1231 The court held that the Even after according maximuightage to the age factor, there is

no alternative but to confirm the death sentence. This is, indeed, a rarest of rare cases involving
uncommon and unprecedented crime for which sentence of life imprisonment is inadequate. The
judgement found no mitigatincircumstances in the Kasab case. His age and idedroggn
mentality were obliterated by the fact that he was ruthless and remorseless in his deeds. He had
many opportunities to free himself from the LeT but he continued in his jihadi venture. Arad henc
the appeal against death penalty was dismissed and that death penalty was confirmed by the
Supreme Court bench constituting Justice Afidm and Justice C.K. Prasad.

ECONOMIC TOOLS FOR A NALYSIS OF JUDGEMENT

In normative Economics Welfare MaximizatiomdgEfficiency are the two key terms that must be

prioritized in assessing the validity, utility and quality of any law. The question then is why welfare
and efficiency? In Law and Economics, any law will be deemed useful only when it can contribute
towardsincreasing the welfare of the society at large without imposing too many costs on them.
The following economic tools will be used for determining the utilitarian aspects of death penalty:

Pareto Efficiency

Here we shall take Ajma{asab, the culprit, oone hand and on the other hand society at large
as well as a spot in special prison cell. The society at large cannot be made better off without killing
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the culprit. His being alive instills an overall fear and also the possibility of next attack toeenforc
his release by the LeT terrorist group. Also a fraction of tax paid by the public goes into his
security, food provisions, webeing, medical care and interrogations as he is a-fimgtie
criminal. Thus to reduce this burden from the society and ke rieem better off, Kasab needs to

be killed. Similarly, some other criminal who is less dangerous to the society at large cannot be
given this spot, occupied by Kasab, until he is sentenced. Hence, the other criminal cannot be made
better off without kiling Kasab. The perfect law would be Pareto efficient, where all people will

be better off without having any losers in theistyc This is not the case here. As noted by Cooter

and Ulen (2004) &eto Efficiency is an Allocative efficiency where it is inggble to change the
situation without making at least one person better off and without making another person worse
off. We are assuming here that killing Kasab would make him worse off even if he was responsible
for atrocious killings and death of mamynd this would be the cost of making the society and the
other criminal better off. Hence, awarding death sentence to him would not be Pareto efficient.
However, changing this assumption would make the death sentence economically viable and help
in maximizang social welfare.

Kaldor -Hicks Efficiency/Compensation Theory

Here we shall take the same parties of Pareto efficiency as usually Kaldor Hicks efficiency is a
measure of economic efficiency that captures some of the intuitive appeal of Pareto effiziency,
has less stringent criteria and is hence appkctdomore circumstances. And has more practical
applicability. If the gain by the society is so much more than the loss of Ajasb, that there is
surplus benefit to the society that it can compengasab then his Death penalty should be
allowed. As comparatively at least one of the party is made better off while compensating the
second party. Similarly if the gain of the next criminal taking his spot in the cell is so high that he
can compensated§ab then awarding capital punishment to Kasab should be allowed. But the
guestion here is can they really compensate the Kasab. Is death compensation from living in
confines of four walls with constant security and-stdndard commodities with no humamtact

and possibility of torture or release? If we endorse the Kafidks hypothesis, then, because
person B is gaining more than person A is losing, the move is considered effiero¢, the fact

that society is gaining much more than what Kasdbsifg, the death penalty would make this
Pareto efficient move. Also the fact that it may prove as a strong deterrence to avoid such heinous
crimes in futwe may make this move stronglpieto efficient as the net gain(saving hundreds of

life in future) @an compensate the loss of one terrorist who is anyways imprisoned for life. Hence,
a law will be considered efficient if it can maximize the overall welfare of the society (so that in
general, there is a surplus for the society) and open the possibddynpiensating the losers, even
though the compensations have not yet been materialized.

Problem of Externalities and Economics of Resawes and Cost Benefit Analysis

Buchanan and Stubblebil®#962)explained thain economics, an externality is a costenefit

that results from an activity or transaction and that affects an otherwise uninvolved party who did
not choose to incur that cost or benefit. In case of not gikeagh sentence to AjmKlasab, the
citizens of the country as a whole will be paying for the sustenance antieisdl of a terrorist

who took numerous innocent lives. They did not choose to be a party to pay for his care and
security. It is the tax payers money which is implciised for keeping him alive despite his
having committed heinous crimes against humanity and murdered or abetted to murder a Hundred
and Sixty Six Innocent men, women and children. While the overall benefit to the society after
incurring these costs wadL. As his being alive had no productive benefit to the society as such
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at large. His contributignf kept alive to the economwill be Zeromonetarilyand at the same

ti me a maj or c hu rokeisowasted bydeepirey kim aliddsneerts riet effeot c

of not awarding capital punishment will be negative. With respect of the costs of imposing death
penalty, suffice to say that death penalty is cheaper than prison. Killing one person is definitely
easier than maintaining a person’s life ia pmison for certain period of time.

Another important issue is the costs for administration of death penalty. Since death penalty
is irrevocable, in the sense that you can't raise the dead once the sanction has been administered,
the administrative cosfer getting the right decision tends to be higher in order to avoid costs of
wrong decisions (such as longer waiting period for the execution of the penalty, additional costs
for producing evidence, etc). However, in this case certainty of fairness agdly 9pi@l was
ensured to negate these very claims of unjust sentencing due to viability of sufficient evidences
against him.

Lastly, the economics of Natural resources focuses on the efficient allocation of Natural
Resources. However, there has been gmassage of resources which could have been put to more
utilitarian alternative usages by the government instead of providing for a terrorist. According to
thereports keeping Kasab alive and providing him a fair trial have cost the state government an
edimated 500 ($99.2 million) to 600 million rupees ($108 million). Not only monetary wastage
but resource, land, human capital and technical wastage for keeping him alive for four years has
been magnanimous. Kasab had been kept in solitary confinemespétially constructed egg
shaped cell at Arthur Road Jail in Mumbai. This bomb and bullet proof cell cost 52.5 million
rupees while his security was entrusted to a special team from thdilmetan Border Police
(ITBP) which cost the government 190 millioupees, according to the government. The salaries
of the policemen who protected him was 12 million while his food and medical expenses cost
12,0000 rupees till April 2012, according to the data submitted by the government in the state
assembly. Kasab wagiven a special security as the government feared that there would be
attempts on his life. Fearing that he might be killed in a grenade or chemical attack, authorities had
constructed a 2€@ot tunnel from his cell to the court room situated on the mesnof Arthur
Road Jail. He was under 24/7 protection and CCTV surveillance. Apart from the salaries of the
policemen, legal charges for his lawyers were also borne by the government since Pakistan had
refused accept hi m as a forsassistanbej Ehe statedgeverpmente K a
provided him with attorneys according to the
expenses together added up to 430 million rupees, according to a senior Indian Police Service
officer cited by the locamedia. Around 150 million rupees were spent on a special ward in

Mumbai 6s JJ Hospital where he was admitted fo
Hence, keeping him alive and safe proved t
resourcesandhisexait i on was a major relief on the coun

alive put unnecessary negative externalities not only on the society but also on the government and
human resources of the country the cost for which did not justify the @sttlutre were no returns

and it was a one sided transaction. While his survival acted as a major drain on the minimal
resources of the country including land, capital, monetary loss and human resource drain which
could have been put to more socially adegebus uses and improvement and Weihg of the
members of society.
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Economic Efficiency of Judiciary and the Legal System and Economics of Judicial
Performance

The constitution provides with a mechanism for efficient conflict resolution through itsoorea
of Judiciary which is also the Third Pillar of Democracy in India. The efficiency and quality of
which can be measured by observing the extent to which the people resort to this machinery for
dispute resolution than to the parallel or competing meshenfor the enforcement of laws. It is
indeed an absolute necessity that speedy justice is rendered along with just and fair decisions at
the lowest possible cost to the society. A good judicial system is said to be competent which
ensures fairness, cesftfectiveness and timely enforcement of laws to maintain harmony and
stability in the society which it functions. In this case the Apex Court understanding the sensitivity
of the issue and the social costs that were being incurred in keeping the defeotatéd gave
a speedy and efficient judgment but not at the cost of fairness or authenticity of the trial. Due
procedure was followed in administering justice. The hierarchy of courts which is the sanctity of
our judiciary was not disturbed. A specialicodelivered its judgment which then went on appeal
to the High Court of Maharashtra followed by an Appeal in the Supreme Court, Which gave its
final verdict taking into consideration all the valid aspects of the case. The Clemency appeal
(popularly knowras the Mercy petition) before the president was also allowed to a terrorist, which
was rejected by our esteemed President Mr. Pranab Mukherjee. He was given a proper team of
defence lawyers to fight his case. However, one drawback of our judiciary whgyltheosts
involved in providing a fair trial. Kasabds |
trials) to 430 Million Rupees which is a major drain on the resources of the country in times of
economic fluctuations and imbalance market @ions. The court has rightly quoted:

Law may be guilty of double injustice when it is too late and too costly for it holds out

remedial hopes which peter out into sour dupes and bleeds the anaemic litigant of his little

cash only to tantalize him into gstem equal is form but unequal in fa@lohd. Ajmal

Amir Kasab \State of Maharashtra, (2012)SCC )}
Hence, the system meting out justice shoul dnbo
the case in majority which can hamper the very dbjeof its operation. However, in this case
justice was delivered efficiently but at a considerable cost. However, a defence against this maybe
the fact that keeping the culprit alive for life, which is the only alternative in this case, may have
proved omparatively costlier and an even larger drain on our resources. Thus the economic
viability of this decision favors the sentencing of AjriKalsab.

Efficiency and Equity and the Leaky Bucket Syndrome

Okun (1975) introduced the metaphor of the leaky buckehich has become famous among
economi st s: AThe money must be carried from t
will simply disappear in transit, so the poor will not receive all the money that is taken from the
richo

The convicted here caanhreturnto a normal life because of the quantum of crime
committed by him and due to the expenses on his securitybeialy and living costs can be
termed as a waste of resources. The wait for convicted to die a natural death during life
imprisonment s taken to be a muifold loss of resources which can be diverted to Society or to
some other criminals who can be rehabilitated and reformed and serve the society in future. The
Leaky Bucket Syndrome and Inefficiency come into play because by the enceirtinal dies,
the other purposes for which these resources could have been invested in will not have the same
high economic rate that they had earlier. Resources spent on the care of the convict will not be
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able to help more important and useful cawslesse own survival chances would have reduced.

This is the Leaky Bucket Syndrome where now the other causes getting the resources have to pay
more for their worsened condition. The conclusion under this tool is that Death Penalty in rarest
of Rare cases sh as this should be allowed.

CONCLUSION

Mohammed AjmalKasab, the lone surviving terrorist among the 10 gunmen who attacked
Mumbai on Nov 26, 2008, was executed after President of India Pranab Mukherjee rejected his
mercy petition. As many as 166 persovere killed and 300 others injured when the Laskhar e
Taiba militants attacked different targets in
Yerawada Jail at 7:30 a.m. local time. To ensure a fair trial, India had completed all the required
legal pocesses under its democratic system before hanging the gunman and the process cost
millions of rupees to the exchequer. Amidst the joy and celebrations over his death the Indian
Judicial System had achieved a new high. The doctrine of a speedy andlfaiasrupheld in this
case. The Indian Judiciary, generally known for its untimely delays had shown great sensitivity
and intelligence by his execution. The judgment irctee oMohammed Ajmal Mohammed Amir
Kasab v State of Maharashtabserved a landmia Judgment upholding the sanctity of principle
of awarding death penalty i n Kdsdbevasitconacted forta of r
number of c¢crimes including fAwaging war agains
i nnocent peaptgiong unwarranted ar -mthedwholefofle st r u
India celebrated the destruction of evil. India being one of the recently emerging economies may
not be ready for the economic analysis of every problem that comes in its avagydr, there
ought to be a start somewhere. In purview of the above tools applied to analyze the benefits and
costs of awarding death penalty to a criminal it is clear that in light of such grave and horrendous
crimes, death penalty is the only economycahnd socially viable option. However, where the
courts are found to be inefficient in the disposing of cases and the settlement of disputes, alternate
processes should be resorted to. Asaswery rightly observed by the Supreme CoBetchan
Singh VState of Punjab (198@R) SCC 684
A real and abiding concern for the dignity of human life postulates resistance to taking a
life through law's instrumentality. That ought not to be done save in the rarest of rare cases
when the alternative optionisumee st i onably forecl osed. o
In the case, Kachhi Sngh & Others vState of Punjab (19833) SCC 47) the Apex Court
provided a valuable observation:
When the community feels that for the sake of self preservation the killer has to be killed,
the community mawell withdraw the protection by sanctioning the death penalty. But the
community will not do so in every case. It may do so in rarest of rare cases when its
collective conscience is so shocked that it will expect the holders of the judicial power
centreto inflict death penalty irrespective of their personal opinion as regards desirability
or otherwise of retaining death penalty. The Supreme Court went on to observe that the
community may entertain such a sentiment when the crime is viewed from threnpdedtf
the motive for, or the manner of commission of the crime, or thesacial a abhorrent
nature of the crime.
In light of the afore mentioned case analysis | hereby conclude by proposing that considering the
merits of a particular case, The DeatinBlty should be confined to the Rarest of the Rare cases
and this discretion of the judiciary should be practiced with due care and taking into account
economical benefits as well.
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TRADE LIBERALIZATION AND ECONOMIC GROWTH IN ALGERIAN
ECONOMY: AN EMPIRICA L INVESTIGATION BY U SING ARDL APPROACH

AMRANE BECHERAIR' AND YAGOUB MOHAMED?

ABSTRACT

The goal of this paper is to investigate the short and long run relationship between trade
liberalization and economic growth in Algerian econoasyng a CobbDouglas production
function, which is expanded to take into account the trade liberalization. The bounds testing
approach to cointegration and error correction models, developed within an autoregressive
distributed lag (ARDL) framework is apptl to annual data for the period (1970 to 2014) in
order to Measure the impact of extensive reform programs of trade liberalization on economic

growth in Algeria

The experimental results of this study indicate that, in the short and long run, Algerian
GDP does notffected by education, and total investment. We find also strong evidence that
the Algerian economic growth depend to the oil prices and the radical reforms undergone by
the Algerian government does not stimulate its eaan growth.

Key words: Trade liberalization, economic growth, ARDL approach, Algerian economy

INTRODUCTION

For decades, researchers have been debating the merits of economic openness and its
association with growth. Academic debates on whether openness to trade cawsagtigh

are riddled with problems of measurement, reverse causation (faster growing countries tend to
open their markets more quickly), and omitted variable bias (countries that successfully lower
tariffs also adopbther complementary policied\otwithstanding difficulties in interpreting

country experiences during the1990s, almost all economists agree that liberal trade is important
for growth over the long run.

Research that focuses on the relationship between trade reforms and economic growth in
the1990s also finds that trade reforms are associated with higher growth, although the strength
of the association varies across different studies. Yet trade liberalization by itself is not enough
for economic growth. Studies show that trade policy is nikedylto be associated with positive
outcomes when it is conducted in a favorable economic environment, and that while lack of
regulations can undermine the growth effects of trade, in countries with effective regulation the
effects of trade reforms are gitive for growth.

As a result, during the 1980s and 1990s virtually all developing countries followed the
examples set by Singapore, Hong Kong (China), Korea, and Taiwan (China): encouraging
exports and reducing levels of protection. And Algeria, likeeotteveloping countries, since
1994sAlgeria has undergone radical reform of its foreign trade, encompassing the abolition
of import restrictions, By solving the committee charged with the import controlH®Q);
the tariff reduction to 45%; The ddgpment of the banking system; Etivtediterranean
Partnership Agreement signed in April 2002; Request to join the WTO in June 1996, which
would enhance the direction of the country towards economic liberalization; the establishment
of several institutiondo frame the openness and the adoption of many of the laws and

1 High National school of statistics and applied economics, AlgEri@il: Obecherair.enssea@gmail.com
2 Mascara University, Algeria. Email: mohyagoub2000@gmail.com
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legislations to provide a favorable environment in the field of foreign trade. For Economic
Analysts, two questions arise from these changbat caused the reforms, and what are their
effectson economic growth?

In this context, this paper aims to examine the effect of trade liberalization on economic
Growth, advance the debate through new empirical analysis in Algeria country, and to the extent
possible come to some conclusions that may leeaat for policymakers.

LIBERALISATION AND GR OWTH: EMPIRICAL LITE RATURE

Many empirical studies examined the relationship between external tradsizigon and
economic growth. fie earliest empirical literature in the 1970s and 1980s used trade
dependency ratios , the rate of export growth, tariff and mamff barriers, as potential
candidates for trade liberalizati, ((Balassa, 1971, 1978, 1982 and 1988e et al., 197Q
Pritchett and Sethi, 1994; Krugman, 1994; Rodrik, 199B® problemwith these indicators,
nonetheless, is that they are not necessarily linked to trade policies since a country can distort
trade and yet maintain the highest trade dependency ratio. In addition, Most of the cross
national econometric research that was labée up to that point focused on the relationship
between exports and growth, and not on trade policy and growth. Edwards's evaluation of this
literature was largely negative.

In 1987, the World Bank classified a group of 41 developing countries acctodimgjr
trade orientation in order to evaluate the performance of countries with different degrees of
outward/inward orientation. Four categories of countries were classified. The first group
consisted of strongly outward, oriented countries, the segoodp consisted of outward
oriented countries, the third group consisted of inward oriented countries, and the fourth group
consisted of inward oriented countries. The conclusion from that study is that economic
performance of the outward oriented econantias been broadly superior to that of inward
oriented economies.

In 1990s, endogenotggowth, models thought to have provided the missing theoretical
link between trade openness and loag growth. Luca$1988), Rome(1989), Grossman and
Helpman (1991)Feenstra (1990), Matsuyama (1992), and others have worked out examples
where a country that is behind in technological development can be driven by trade to specialize
in traditional goods and experience a reduction in its-taingate of growth. In theconometric
side, most researchers, tried to construct alternative openness indicatorsyereia@ntered
with othercontrol variables on growth equation as regressors. Many ofsheties confirmed
significant positive correlation across countriesngsin growth and tradeolumes or trade
policies.

The empirical studies using time series analysis suggest that growth is positively
associated investment rate but negatively correlated with distortion and variability of the real
exchange rate (Dollad9®). According toEdwards(1992) the major channel through which
trade liberalization enhances growth is the absorption of foreign technology. Levine and Renelt
(1992) employed an extrert®und test proposed by Leamer (1985). Using extreme bound test,
Concluded that the beneficial effects of trade reforms might operate through enhanced
resources accumulation instead of an efficient allocation of resourced-gaféin (1997)
constructed confidence levels for the entire distribution of coefficients foerelt
determinants of growth. Using this alternative approach, the only openness indicator, which is
robust, is a measure of openness constructed by Sachs and Warner (1995).

Existing studies investigating the effect of trade liberalization on economicigrawth
applied Cross section countrigsd panel data models include de¢iary 1998;Greenaway et
al., 1998 and 2002)Vacziag and Welgl2003; Dollard and Kraay, 2001 and 2004; Patrikh and
Stribu, 2004 Paulino and Thirwall) focus that liberalizatierert positive effect on Growth of
real GDP per capitdhe most famous study (Dollar aKeéaray, 2004), which provided clear
evidence about the positive effects of trade liberalization on growth in developing countries,
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where concluded that, one thirdd#veloping countries in the world has a positive relationship
between the quality of institutions trade liberalization and economic growth on the one hand.
In addition, the Influence of international Trade on economic growth, on the other hand, so the
high-performance of foreign trade, and the good quality of institutions, accelerate the pace of
economic growth.

Results from empirical analyses regarding the impact of trade liberalization on economic
growth in developing country, but there are some probleawe made these results relative and
not absolute; the first problem is the statistical support is not uniform across all indicators of
trade liberalization. Second is how to define openness/trade liberalization. The third, causality
is difficult to estakbkh. Forth difficulty is that if trade liberalization is to have a permanent
effect on growth, it must be implemented concurrently with other complementary policies. Fifth
most of the studies have focused on a large number of countries. While it isair@eoss
country studies do provide a good empirical generality, its problem is that they suffer from
heterogeneity problems prevailing in the countries under investigation.

TRADE LIBERALIZATION IN ALGERIA

Algeria is a country in North Africa on tidediterranean coast. Its capital and most populous
city is Algiers. Algeria is the tentlargest country in the world and the largest in the Arab world
and Africa. In January 2013, Algeria's population was an estimated 37.9 million. About 90%
of Algerianslive in the northern, coastal area; Algeria is classified as an upper rmddlae
country. Algeria has the 17th largest reserves of oil in the world, and the second largest in
Africa, while it has the 9th largest reserves of natural gas. Hydrocarboaddmaybeen the
backbone of the economy, accounting for roughly 60% of budget revenues, 30% of GDP, and
over 95% of export earnings.

Over the last twenty years, Algarhas undergone radical refowh its foreign trade,
encompassing the abolition of impoestrictions, By solving the committee charged with the
import control (ADHOC); the tariff reduction to 45%; The development of the banking
system; EuréMediterranean Partnership Agreement signed in April 2002; Request to join the
WTO in June 1996, hich would enhance the direction of the country towards economic
liberalization; the establishment of several institutions to frame the openness and the adoption
of many of the laws and legislations to provide a favorable environment in the field ohforeig
trade.

Since the early years of independence (1962), Algeria followed a monopoly policy of
trade, by catrolling imports and exportn particular on imports. These politicians, based on
system of guotaghe lifting of tariffs and controls exchange. g 19891993, the country
has started to reform the econoafter the 1986 (negative growth rat8.01%), the budget
deficit (1.7% of GDP), deficit in the trade balance (1825 billion DZD) and debt of $ 25.32
billion. Under these reforms, tlgovernmentn the supplementary finance bill for the year
1991 (Article 40.41) approved the gradual liberalization of foreign trade. During the period,
19941998 Algeria has started a new package of reforms, which included the full liberalization
of foreign trade.

In 2012, Algeria continued to intensify its efforts to diversify its trade and promote
economic and regional cooperation. In this context, Algeria is pursuing its negotiations to
become a member of the World Trade Organization in order to consolidate-gtsngn
economic reforms and become better integrated into the global economy.

Algeria signed three new amperation agreements with the European Union (EU) in
October 2012 to increase its trading with Europe. In addition, after more than two years of talks,
Algeria and the EU reached an agreement on a revised schedule for tariff dismantling under the
terms of the AlgeridcU Association Agreement.
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However, Algeriads surplus trade stood at $4
declining by neayl 53.5%. This decline in the trade surplus is driven by increased exports by
3% during | ast year in comparison with 2013,

Processing and Statistics (CNIS). In 2014, the exports were $62.95 billion againgt $64.9
billion, down by $2.02 billion {3.11%), mainly induced by a 4.5% flattering of hydrocarbon
exports. On contrary, the imports have soared to $58.33 billion in 2014 against $55.03 billion,

up by $3.3 billion (+6%) over the same period of reference. Tivepage coverage of imports

by exports hit 108% in 2014 against 118%, one year earlier. The hydrocarbons made the bulk

of Al geriabs exports with 95.54% of the over
against nearly $63 billion in 2013, dowa.85 billion €4.47%).

METHODOLOGY OF THE S TUDY

In this empirical evidence on the impact of trade liberalizateomd economic growth, we use
three econometrics methods mentioned below. The study specifies the growth function for
Algeria in the form ofquation as follows:

GDP =g, + d,EDU +d,LAB+ d,INV +d,0OILP + g,OPEN+d,DU94+€ ........cocovrverrreene. 1]

We regress the Real Gross Domestic Income adjusted for changes in the term of trade
(GDP), by the ratio of total investment to GDP (INV), the School enrollment, secondary rate
(EDU), The labor force (LAB), Oil prices (OILPE;onsidering that Algeria is an oil country,
openness rate (OPEN), UU94 is a dummy variable representing the date on which Algeria has
the liberalization of its foreign trade in 1994, which is equal to zero from 1970 to 1993 and one
otherwise, and is an emrterm. All variables are expressed in natural logarithms in order to
estimate their elasticities.

The data are annual time series observation from 1970 to 2014, the sources of the data
were; PeniWorld TableVersion 7.1, published by Alan Heston, Rolsuimmers and Bettina
Aten 1991, include: Real Gross Domestic Income adjusted for changes in the term of Trade and
the Openness indicator defined as a sum of exports plus imports divided by the real GDP. The
international monetary fund, include total investiy Labor force. NYU Development
Research Institute include tf8chool enroliment, secondary rate, and database of National
Statistics Office of Algeria include oil price.

Time series analysis underscores the importance of testing for unit root iretiesedata
before running regressions. Having this in mind, we use the Augmented Dickey Fuller test
(ADF) with and without a trend to test for the unit root. Note that the ADF is virtually the same,
as the Dickey Fuller (DF) test except the lag lengthtbalse long in order to reflect the
additional dynamics that cannot be captured by the DF to ensure that the error term is a white
noise. It is also used in our study the Philips Perrontbasiake sure the ADF test results.

THE ARDL BOUNDS TEST APPROACH

We adopt the autoregressive distributed lag (ARDL) framework papethby Pesaran and

Shin (1995 and 1999), Pesaran, et al. (128%) Pesaran (1997) to establish the direction of
causation between variables. This approach does not involve pretestaigesnvhich means

that the test for the existence of relationships between variables is applicable irrespective of
whether the underlying regressors are purely I(0), purely 1(1), or a mixture of both. In order to
obtain robust results, we utilize the ARBpproach to establish the existence of long run and
shortrun relationships. The ARDL has been chosen since it can be applied for a small sample
size as it happens in this study. The ARDL approach consists of estimating the following
equation.
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P P
DLGDP = c+dLLAB, , + G,LINV, , + dLEDU,_, + @,LOILP,, + d,LGDR_, + d,LOPEN_, + § a@,DLGDR._, + § w,DLLAB,
i=0 j=0
£ 2 2 F
+&/ DLINV, ; +§ gDLEDU, ; + § gDLOILP. | + & / ,DLOPEN_ | + Geouvveorcreeceiecniiecenioesieseseions [2]
j=0 i=0 i=0 i=0

The seond part of the equation wigh, w;,/ ,¢,, g, and/, represents the shemin dynamics

of the model whereas the parametgis, 4, 4, , o, and g, represents the loagin relationship.
The null hypothesis of the model is:

H,:d =d,=d, =d, =d,=0(There is no longrun relationship)

H:d.d.d, ad,a.,0

We start by conducting a bounds test for the null hypothesis ofimbegration. The calculated
F-statistic is compared with the critical value tabulated by Pesaran (1997) and Pesaran et al.
(2001). If the test statistics exceeds the upper critical value, the null hypothesis of a-no long
run relationship can be rejectedjaedless of whether the under lying order of integration of the
variables is 0 orl. Similarly, if the test statistic falls below a lower critical value, the null
hypothesis is not rejected. However, if the test statistic falls between these two bounds, the
result is inconclusive. When the order of integration of the variables is known and all the
variables aré (1), the decision is made based on the upper bound. Similarly, if all the variables
arel (0), then the decision is made based on the lower bound.

In the second step, if there is evidence of adamgrelationship (cantegration) among
the variables, the following loagin model (Equation)3s estimated:

P1 P2
LnGDP=c+ g a;LnGDR_; + § w,LLAB,
i=0

j=0

P3 Pa Ps Ps
+8J LNV, | + 8 GLEDU, | + &8 GILOILR | + & /|LOPEN, | + G [3]
= J= )= 1=

-

If we find evidence of a longun relationship, we then estimate the error correatioalel
(ECM), which indicates the speed of adjustment back totangequilibrium after a sherun
disturbance. The standard ECM involves estimating the following equation.

Py P2 P3 Pa Ps Ps
DLnGDP =c+V(ECM),_, +§ a,DLnGDR._, +§ wDLLAB,_, +& / ,DLINV, , +§ ¢,DLEDU, , +§ g,DLOILP_, +§ / DLOPEN_; +6.......... [4]
j=0 i=0 j=0 i=0 j=0 j=1

The Third equation with ,w.,/ .,q,, g, and/ , represents the shemin dynamics of the model
whereas the parameterepresent error correction Coefficient. The model (ECM) is:

ECM, = LnGDP - C, - ALLAB + ALINV, + £LEDU, , + ALOILP, + HLOPEN.........cocoovvereeen... [5]

To ascertain the goodness of fit of the ARDL model, diagnostic and stability tests are

conducted. The diagnostic test examines the serial correlation, functional form, normality, and
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hetroscedasticity associated with the model. The structural stabilitystenducted by
employing the cumulative residuals (CUSUM) and the cumulative sum of squares of recursive
residuals (CUSUMSQ).

RESULTANTS AND DISCUSSION

Table [1] reports the results for unit root test. From the Augmented Diekigr (ADF) and
Phillips Perron (PP) tests based on regressions with and without a trend, we find that the null
hypothesis that the first differences of these variables have a unit root is strongly rejected at
95% critical values. Hence, it seems reasonable to conclude thatr@ies are integrated in

the first order I (1); therefore, we can proceed with ARDL testing.

Table 1: Result of ADF test

Variables Augmented DickeyFuller test statistic Philips Perron Teststatistic
Intercept Intercept & trend Intercept Intercept &trend
DLGDP -8.46 -10.23 -8.009 -8.94
(0.000) *** (0.000) *** (0.00  (0.000) ***
Q) ***
DLLAB -5.70 -6.15 -5.70 -6.09
(0.000) *** (0.000) *** (0.00  (0.000) ***
Q) ***
DLINV -7.04 -6.96 -7.20 -7.11
(0.000) *** (0.0001) *** (0.00 (0.0001) ***
Q) ***
DLEDU -5.24 -6.60 -5.25 -6.60
(0.0001) *** (0.000) ** (0.00  (0.000)
Q) ***
DLQIIP -6.32 -6.20 -6.32  -6.20
(0.000) *** (0.000) *** (0.00  (0.000) ***
Q) ***
DLOPEN -6.28 -6.34 -6.28 -6.34
(0.000) *** (0.000) *** (0.00  (0.000) ***
Q) **
Note:

1.x* *** mply significance at the 1%, 5% and 10% level, respectively.

2. The numbers within parentheses for the ADF (Diekeier 1979) statistics represents the

lag length of the dependent variable used to obtain white noise residuals.
3. The lag length for the ADF waselected using Akaike Information Criterion (AIC).
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Now we turn to the ARDL approach to testing the existence of a level relationship among the
variables in the ARDL model.-Btatistic is equal to 1.9307, given that this value is below the
lower bound(2.7636) critical value reported in Pesaran et al. (2001) at the 95% significance
level. So following the null hypothesis of no level effect cannot be rejected (Table 2):

Table 2: Testing for existence of a level relationship (Pesaran et al. (2001))

F-statistic Lower Bound  Upper Bound Lower Bound Upper Bound
95% 95% 90% 90%
1.9307 2.7636 4.1069 2.3235 3.5569
W-statistic Lower Bound  Upper Bound Lower Bound Upper Bound
95% 95% 90% 90%
13.5152 19.3454 28.7480 16.2648 24.8982

The empirical results of tHeng-run model for the optimal number of lags and for each of the
variables based on Schwarz Bayesian Criterion (SBC). Indicate as ARDL (1, 0, 0, 0, 1, 0, 0)
Table 3.

Table 3: Autoregressive Distributed Lag Estimates Selected based on Schwarz Bayesian
Criterion.

Regressor Coefficient Standard Error T-Ratio [Prob]
INPT -1.3053 3.2383 -0.40309 [ 0.689]
LGDP (1) 0.71574 0.11165 6.4103 [ 0.000]
LLAB 0.12592 0.19247 0.65421 [ 0.517]
LINV -0.024123 0.080544 -0.29951 [ 0.766]
LEDU -0.010436 0.067554 -0.15448 [0.878]
LOILP 0.19913 0.035470 5.6140 [ 0.000]
LOILP (1) -0.14137 0.042522 -3.3245 [ 0.689]
LOPEN 0.38800 0.16380 2.3686 [ 0.024]
Du94 0.0033883 0.059265 0.057172 [ 0.689]
R?=0.94248 AdjustedR*= 0.92933 DW=2.0544 F (8,35)=71.684"
[0.000]

Note:* ** *** represents significant at 1%, 5% and 10%.
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The results above indicate that the Gross domestic product for the previous period is an
important determinant of Gross domegiroduct (LGDP)and statistically insignificant at 1%
confidence level. Similarly, the sign of the Gross domestaruct for the previous period
variable is consistent with the endogenous growth approach. The impact of Oil prices on growth
is positive and statisticallygnificant at 1% confidence level. This indicates that, the Algerian
economy is linked to the oil price in international markets. The coefficient of openness indicator
remains positive and statistically insignificant at 1% confidence level. The pregiotier of
the ARDL model as shown by the adjus®&dis very high, suggesting that the influence of
omitted variables is trivial. The-8tatistic indicates that our regressors are jointly significant at
1% confidence level.

Table 4 displays the loagrm ceefficients under ARDL Approach. Results reveal that,
in the longrun the oil prices (OILP) and the openness (open) are statistically insignificant at
10% and 5% respectively. More specifically, in the-tag one percent increase in openness
leads to 1.369 percent increase in GDP. According to reported results the dummy variable
DU94, It has no effect on GDP, indicating that the trade liberalization reforms undertaken by
Algerian government has no impact economic growth.

Table 4: Estimated Long Run Coeffcients Using the ARDL Approach

Regressor Coefficient Standard Error T-Ratio [Prob]
INPT -4.5920 11.6403 -0.39449 [ 0.696]
LLAB 0.44297 0.67055 0.66060 [ 0.513]
LINV -0.084863 0.28493 -0.29784 [ 0.768]
LEDU -0.36712 0.23577 -0.15571 [0.877]
LOILP 0.20321° 0.11149 1.8227 [0.077]
LOPEN 1.3649" 0.66031 2.0671 [ 0.046]
DU94 0.011920 0.21029 0.056684 [ 0.955]

Note:* ** *** represents significant at 1%, 5% and 10%.

The following table (5) reports the short run coefficient estimai¢gined from ECM version

of the ARDL model. The coefficient of error correction term for growth equatieb.28426

and is statistically significant at 5% confidence level suggesting that the pace at which the
equation returns to its equilibrium oncénéis been shocked is not fast enough.

We also note that, the openness indicator in table 5 continues to hold positive sign, which is
statistically significant. Similarly, the long run coefficients reported in Table 4 hold the same
signs like in table 3. Tderror correction model based upon ARDL approach establishes that
changes in oil price variable, is statistically significant while changes in GDP.

Table 5: ShortRun Error Correction Model (ECM), Dependent Variable: dLGDP

Regressor Coefficient StandardError T-Ratio [Prob]
dLLAB 0.12592 0.19247 0.65421 [ 0.517]
dLINV -0.024123 0.080544 -0.29951 [ 0.766]
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dLEDU -0.010436 0.067554 -0.15448 [0.878]
dLOILP 0.19913 0.035470 5.6140 [ 0.000]
dLOPEN 0.38800 0.16380 2.3686 [ 0.023]
dDU94 0.0033883 0.059265 0.057172 [ 0.955]
ECM (1) -0.28426 0.11165 -2.5459 P.015]

R*=0.65510 AdjustedR’= 0.57627 DwW=2.0544 F (7,36)=9.4970 [0.00(

Note:* ** *** represents significant at 1%, 5% and 10%.

We apply a number of diagnostic tests to the ECM, finding no evidence of serial correlation,
heteroskedasticity and ARCH (Autoregressive Conditional Heteroskedasticity) effect in the
disturbances. The model also passes the Jdque normality test, whickuggests that the
errors are normally distributed. The table (6) shows that, the model passes all of the reported
diagnostic test.

Table 6: Diagnostic tests

LM version F version
A:Serial Correlation CHSQ(1) = 0.11470 [0.735] F(1,34)=0.088865 [0. 767]
B: Functional form CHSQ(1) =0.017826 [0.894] F(1,34) =0.013780 [0.907]
C: Normality CHSQ(2)=3.3165 [0.190] Not applicable

D: Heteroscedasticity ~CHSQ(L) =0.66462 [0.415] F(1,42)=0.64414  [0.427]

CONCLUSION

This study has carried out arrdepth investigation on the consequences of trade liberalization
on Algerian economic growth. For the period, 1970 to 2014 by using ARDL approach based
on bounds testing procedure proposed by Pesaran and Shin (2001). Theapy®bBach has

been applied as it more powerful procedure to explore the long run relationship as well short
term dynamics of relationship and yields consistent estimates of theuorapefficients that

are asymptotically normal, irrespective of whettier underlying regressors are 1(0) or I(1).

Using a CobkDouglas production function, the study confirm that, the variables in the
economic growth function are gotegrated. When the oil price and the openness indicators
increase, the gross domestic gwiot increasesThe coefficients of these two variables are
positive and statistically significant at 1%, 5% level respectively. The coefficients of trade
liberalization dummy variable, education and investment are statistically insignificant.

In summay, we conclude that the Algerian radical reform of its trade sector were not
enough to influence the rate of growth, whereas the value of exports outside hydrocarbons did
not exceed 2%. Therefore, the national economy is a yield economy depends omthefexp
hydrocarbons to finance its expenditures.
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A STUDY OF CONSUMERSH WI LLI NGNESS FORONON-RRATED
SOFTWARE IN INDONESI A

MINSANI MARIANI t AND RAVINA G. ALIMCH ANDANI 2

ABSTRACT

The purpose of this research is to provide effective solutions for escalating piracy in Indonesia
by understanding factors that would affect consumer purchase detialong. An online
survey using convenience sampling targeted 218 respondents was ednduct

Perceived social and perceived prosecution risk did not prove significant. Price was also
proven as a determinant factor at predicting behavior; individuals with high willingness to pay
indicated more favorably towards the variables. Valoesciousngs was indicated to be
different among occupation groups and association was detected between software preference
and future purchase intention and normative susceptibility.

Recommendations on further methods of combating piracy by all stakeholders such as
government, software companies, developers and consumers are illustrated in the study. An
increase in creating awareness and perception value of software are required. Further exposure
on the tangible damages towards the economy, privacy infringemennaware should be
conducted.

Keywords T Normative Susceptibility, Value Consciousness, Novelty Seeking, Performance
risk, Social Risk, Prosecution Risk, Willingness to Pay.

INTRODUCTION

Software piracy is defined as the copying or distribution of software applications on personal
computers, servers, desktops, laptops, and other portable electronic devices, without the
permission of the software authors or organization who owns the cbpwrigntellectual
property (BSA, 2011). The ease of duplicating software is the reason behind it becoming a
global phenomenon (Hsu and Shiue, 2008). Furthermore, the improvement in technology such
as the high speed of broadband, the development of graéntand improvements in network
technology has facilitated piracy even more. Based on research by Business Software Alliance
(2010), 71% of computer users are concerned about intellectual property rights protection.
However a contradiction is observed £&% of the global population claim to obtain their
software illegally.

According to research by BSA in 2011, Indonesia has a piracy rate of 86%, which ranks
them at number 11 among other O6pirated nati
$1.46billion (Figure 1).
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Figure 1. Piracy Rate and Commercial Value Comparison (Source: www.bsa.org)

Piracy Rates Commercial Value of Unlicensed Software ($M)
2011 2010 2009 2008 2007 2011 2010 2009 2008 2007

Asia Pacific

B Australia 23% 4% 25% 2% 28% §763 $458 §550 $413  $492
(B Bangladesh 90% 90% 91% 92% 92% §147 $137 $127 $102 $92
~&, Brunei 67% 66% 67% 68% 67% $25 $19 $14 $15 $13
Bl China 1% 78% 79% 80% 82% $8902  $7779  $1583  $6,677  $4,664

E3 Hong Kong 43% 45% %

8% 51% $232 $227 $218 5225 224

™ Indonesia

Malaysia 55% 56% 58% 59% 59% §657 $606 $453 $368 $311
B New Zealand 2% 2% 2% 2% 2% 99 $85 $63 $75 §55
Pakistan 8% 8% 84% 86% 84% §278 §217 4168 $150  $125
[ Philippines 0% 6% 69% 69% 9% $338 $218 $217 $202  $147

The purpose of this research is to focus on the circumstances of Indonesia. What is the main
driver of influence towards the willingness to pay forparated software? This is to strategize
means of combating piracy appropriately, based on the influential factors.

THEORETICAL CONTEXT

This study focuses on the prevailing issue of software piracy by constructing a model that
weighs the purchase decision ciratances which result in obtaining npmated software.

The model is formed by the following constructs: attitude towards intellectual property rights
and the perceived risk associated with the willingness to purchagerated software.

Table 1. Author 6 s Source for Research

Perspectives Variables Source Theory

Attitude towards IF Normative Hoon Ang et al| Theory of

rights Susceptibility, (2001), reasoned action
Value Wang et al. (2005)

Consciousness arf Hsu and  Shiug
Novelty-Seeking. | (2008)

Perceived Risk Performance Risk Chiou et. al (2005)| Theory of plannec
Social Risk and Tan (2002), Wang behaviour
Prosecution Risk. | et al. (2005), We¢
et al. (1995), Hsl
and Shiue (2008)

Intellectual property (IP) is defined as an intangible produat usually generated by the
idea of an individual. To protect ownership rights copyright, patents and trademarks are
originated. In a study of student attitude on piracy, Robert Siegfried (2004) concluded that
attitudes towards software piracy have dwdnged over time. This indicates there is a lack of
concern abouthe degreeof how unethical software piracy is. The crasstural study of
Swinyard et al (1990) comparing Singapore and US students indicated that even though
students in Singapore wereore knowledgeable concerning the IP laws the attitude towards
piracy was worse than US students.

Based on the theory of reasoned action, where if an individual does not consider the
deed unethical and is simultaneously supported by the surroundings, this results in increased
likelihood to perform the behavior (Ajzen, 1991). Subjective norms are basetial pressure
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to perform a behavior. Thus, when family, friends, government and experts are consistent at
proving the deed as unethical, tendencies of performing the action would be reduced. The
approval of surrounding peers highly affects the wiltiegs to purchase.

Novelty-seeking affects the demand for innovative products. This satisfies consumers
that are driven by varietynd are trendollowers (Ponnu an®Ratnasingam, 2008). Noveity
seeking is regularly concerned with consumers who attaiupt®@énsuring low risk. However
there is a contradiction with regard to counterfeit products, whereby consumers with high
novelty-seeking preferences react positively to piracy. This could be due to the demand of
frequent changes; thus they neglect thie ais well as the IP rights (Harun et al., 2012). Thus
this motivates noveltgeeking as a factor to be explored on the research to identify whether it
influences willingness to purchase npinated software.

Value-consciousness defines consumers thatemsive towards price and weigh up
each purchase on the basis of whether they perceiverddect to be valuable (Ponnu and
Ratnasingam, 2008). Valke®nsciousness is the willingness to seek an opportunity to purchase
at a price worth the money (Hoon Amg al., 2001). Valugonscious consumers perceive
counterfeit products as a cestving mechanism (Harun et al., 2012). Individuals with high
valueconsciousness are inclined to be favorable towards piracy. Since they perceive the
functionality of piratedrersions are almost similar to that of the original ones, in which at least
the basic functions are fulfilled.

Perceived risk is when an individual is aware of taking the risk due to attaining the
pirated software, and of the negative consequences.ietreesk is considered as one of the
ethical determinants towards purchase behavior (Koklic, 2011). In research by Augusto De
Matos et al. (2007), it was revealed through the findings that perceived risk is the most
important and crucial variable atpredi i ng consumer s purchase of
was also incorporated into the theory of planned behavior that does not only revolve around
individual volatile behavior at decisiamaking but also considers factors above and beyond
the control otthe individual (Ajzen, 1991).

Perceived prosecution risk is cted by committing crime (Ponnu amthtnasingam,

2008). Prosecution risk relates negatively to the unauthorized duplication or download of a
pirated product (Chiou et al., 2005). Currently ildonesian government is taking more rapid
action towards the prosecution of software piracy. Under Act 72, Third Amendment No.19, it
is specified that for any deliberate duplication of a computer program, be it software or
application, without consent ofvner shall be sanctioned for 5 years or fined the amount of Rp
500,000,000 (Five hundred million Rupiah, or $38,000 at the time of writing).

Performance risk is defined as the consequences that the product would not perform as
satisfyingly as the originarersion or is provided with less functionality (Bauer, 1960). There
is a lack of assurance of product performance and no guarantee or legal licensing provided by
the sellers. The pirated software might be at risknadfunction and viruses (Ponnu and
Rainasingam, 2008).

Social risk involves the seifnage of the individual, whereby the actions are driven by
the impact on the social status the individual would like to be project if he commits to the
purchase decision (Pope et al., 1999). Status consumptidefined as a group of people
exhibiting their prestige and status by utilizing strictly genuine products to establish a social
ranking and to dmand respect from others (Phau areah, 2009). Perceived social risk
therefore in this instance is what timelividual presumes are the consequences that they will
face for the purchase decision (Tan, 2002). Consumers that are concerned with high social
consciousness and pegrage and a certain status among their group tend to have a positive
attitude towardpurchase of nopirated software (Swinyard et al., 1990).

It is a commonlyobserved phenomenon that the factor that leads to very high rates of
piracy is the price barrier. Studies have proven the correlation between income level and
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willingness to purchas as higher income level results in higher willingness (Fu et al., 1999).
In emerging countries the problem is due to unrealistic pricing withtaGRB gap. A study

by Thatcher antflathews (2012) indicated that citizens resorted to pirated softwarte the
price. A study in Singapore also indicated how lowering prices would result in reduced
purchasing of pirated products (Tan, 2002).

However willingness to pay for negurated software does have a positive influence
when the education of the individluis higher. Customer satisfaction also relates positively
towards purchase intention attitude, where they view purchases in a cumulative manner instead
of on a per transaction base only (Homburg et al., 2005). A study also determined that customers
who lelieve price reflects quality form a positive behavior towards the willingness to pay
(Huang et al, 2004).

RESEARCH METHOD

The research framework was developed based on a previous study conducted by Hsu and Shiue
(2008). Eight hypotheses were tested:

T HI:Attitude towards | P rights i s p-pirsatedt i vel
software.
1T Hla: Nor mative susceptibility dimenston i

pirated software.

1 H1b: Valueconscious dimension is positively relatedtorts umer s 6 Yikated f or
software.

T Hlc: Noveltys eeki ng di mensi on is positi vpadted r el
software.

T H2: Perceived risk is posit ipvaedspftware| at ed

y

S

n

a i

T

1 H2a: Performance risk dimensiongso s i t i vely r el at ed -girmedconsur

software.
T H2Db: Soci al ri sk dimension is powirated vely
software.
1T H2c: Prosecution risk dimension | iraiedsi ti
software.

This study uses a crosgctional study design, and thus the study is taken during a limited time
frame: March through June 2013. A convenience sampling method is used for better accuracy
of results. This is done to eliminate efficient chances of unquhlrfdspondents aside from

those screened out through the filter questions. The total number of desired respondents was
200250, composed of high school students, undergraduates, graduate students and general
consumers. The results would later be calculatetianalyzed using multiple linear regression,
oneway Anova, crossabulation and cluster analysis.

FINDING AND ANALYSIS
Descriptive Results of Respondents

There were a total of 218 valid samples with the majority of the respondents being males (72%).
Theage group ranged from 20 to 24 years old (60%). The majority were undergraduate students
(77%), and about 46% of the respondents had an average expenditure of Rp 1,000,000 to Rp
3,000,000 per month. The results indicated that currently 126 respondeiié)%sre using

pirated versions of Microsoft Windows and 82 respondents (37.6%) are using pirated Microsoft
Office. This affirms that in Indonesia Microsoft Windows is more pirated than legal.
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To further understand the types of software pirated, the stigheacy was in the form
of games, followed by operating systems, then editing, and multimedia software.

The majority of respondents acquired pirated software through virtual distribution such
as peetto-peer websites or torrents. The second highesthwasgh sharing among family and
friends, followed by buying in shops. Price was the factor that mostly influenced their purchase
decision. Aside from price, convenience, source reliability, up to date features, free updates and
technical support also infenced their considerations.

Results of Inferential Statistics

Based on the statistical analysis that is summarized in table 2, the summary table indicates
normative susceptibility, value consciousness, novelty seeking and performance risk influence
the willingness to pay for nopirated software. Meanwhile, perceived social risk and perceived
prosecution risk does not significantly influence willingness to pay forpi@ted software.

Furthermore, it can be inferwaadsf rld®Pmrti gerttsadb
to significantly influence 6willingness to p
Table 2. Summary of Independent Variable Relationship

Variables R? Sig. Unstandarized Result

Beta
Attitude towards IP rights | .362 .000 .766 Accepted
H1 Normative 357 .000 346 Accepted
Susceptibility

H2 Value Conscious 357 .000 .228 Accepted

H3 Novelty Seeking .357 .001 .210 Accepted

Perceived Risk .362 .049 169 Accepted

H4 Performance Risk | .137 .000 -.068 Accepted

H5 Social Risk 137 .328 .355 Rejected

H6 Prosecution Risk 137 .665 .030 Rejected

The results obtained indicated that both attitude towards IP rights and perceived risk positively
correlated towards willingness to pay for qairated software. However it can be inferred from

the results that attitudes towards IP rights are a bigger influence towards willingness to pay
compared with perceived risk. This observation differs from the findings of Augusto De Matos
et al. (2007) that indicated perceived risk as the strongest predatiog Based on the theory

of planned behavior it is confirmed that purchase behavior and decision are determined by
purchase intention which is in turn determined by attitudediij 1991). A study by Chiou et

al. (2005) also supported the relevance obaelation between attitude and purchase decision

of pirated products. Thus an increase in attitude towards IP rights would result in a higher
willingness to pay and worse attitude towards IP rights would thus result in lower willingness
to pay.

Acknowledging the high rate of intellectual property rights violations through piracy in
Indonesia, we can conclude there is lack of value provided in respecting intellectual property
rights. This result is consistent with a study conducted by Phau (2010) #ématewsumers
who showed a high value of integrity and honesty still pirate software. Thus this reflects that
there is a lack of concern towards IP rights in Indonesia. Previous studies conducted by
Siegfried (2004) stated people do not consider softwaeeyias a form of stealing, which
could be due to the fact it is not a tangible item.
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From the regression results, consumers that are more normatively susceptible would
have a higher willingness to pay. This result is consistent with research in a piEuidy (Hsu
and Shiue, 2008) where normative susceptibility is stated to have the highest influence towards
willingness to pay for nopirated software. Normative susceptibility as one of the dominating
factors are supported by studies conducted by Hamn &t al. (2001) and Thurasamy et al.
(2003) where consumers with higher normative susceptibility have a lesser attitude towards
piracy software or even music. This is particularly due to the mindset of normatively susceptible
consumers where they hav@lhiexpectations and concerns on the impression of others, since
pirated software do not create a good impression thus resulting in choosing legal authorized
products (Hoon Ang et al., 2001).

Value-consciousness is the second most determining factor lnfigméss to pay for
nonpirated software. This indicates that consumers would have a higher willingness to pay as
long as the value obtained from the product is worth the price. In the previous study Hsu and
Shiue (2008) indicated that students still purgieducation would be willing to pay higher for
legal software if they consider it is worth the price. Similarly the findings suggest that if the
consumers perceive the software as valuable and worth the price they would obtain the original
version. If intheir opinion the product is overpriced meaning the quality received does not
balance the amount spent they would find a cheaper alternative. These findings are also
consistent with research by Summers et al. (2006) where value consciousness is positively
correlated with their purchasing. Furthermore, it is to be noted thateahszious consumers
are not only pricesensitive but also qualityensitive. In the case of price cut promotions, they
would not only consider it is a better value for the moneyawuld upgrade to a better version
since quality value is also considered (Summers et al., 2006).

Novelty-seeking is the third influential factor in determining willingness to pay. Novelty
seekers tend to purchase legal software due to the innovatiapfbejobrelated purposes or
purely curiosity due to theproduct satisfaction (Ponnu aR&tnasingam, 2008). This means
the higher the willingness of the consumer to try the new produdiether due to their
requirement or curiositywould lead to digher willingness to pay for nepirated software.

Thus if consumers are not very concerned towards that specific innovation they would
potentially have a lower willingness to pay. This finding is aligned with research by Harun et
al. (2012) and Phau €t &009) where noveltgeeking is positively correlated with purchasing
decisions.

This study has proved a positive correlation between perceived risk and willingness to
pay. This result is aligned with research conducted by Augusto De Matos et al, 2@DTan
(2002). However, only perceived performance risk proved to be a significant in determining
willingness to pay for nopirated software. Similar studies also indicated that higher perceived
performance risk leads to lower purchase of pirated sofvand thus a higher tendency to
purchase original software (Tan, 2002; Ponnu and Ratnasingam, 2008). This asserts that when
a consumer perceives a high risk of performance failure in the pirated software, thus the
perceived performance risk increases sintlltaneously the willingness to pay for npinated
software also increases. Performance risk is commonly faced with pirated software due to the
absence of any warranty or the ability to be repaired in the case of malfunction such as viruses,
damage tdhe computer systems or loss of data since there is no assurance provided by the
seller. The product is gained illegally and not from the company, thus the risk is bigger. This
study shows that consumers in Indonesia are concerned with performancegadlsdfevare
developers could utilize this as a strategy by providing more awareness of the consequences of
malfunction. Another option could be to create a mutually exclusive performance functionality
that is only able to be carried out by authenticateaized software.
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Regarding the insignificance of social risk, this could be due to the fact that piracy is
not considered a crime by many levels of society in Indonesia. This statement is well supported
by research conducted by Phau (2010) among Incdboneasumers that indicated people who
had proven to have high integrity and who claimed would not commit any crime still were
complicit in software piracy. This shows the permissive behavior of the society towards piracy
where they consider it an acceg&lction and not a crime. Siegfried (2004) stated in his
research on student attitudes to software piracy and related issues of computer ethics that those
who commit piracy do not consider their action illegal even though they claim to have a high
degreeof ethical compliance. This leads to the status quo whereby consumers are concerned
with the impression they create among the society as proven through normative susceptibility.
However, since there is no threat of impact from a deterrent authorityeatiobjfrom society,
thus perceived social risk is not a valid variable in determining willingness to pay for non
pirated software.

With regard to perceived prosecution risk, this result is aligned with the result obtained
in the previous study (Hsu and i8&, 2008) where prosecution risk proved insignificant in
predicting willingness to pay. Perceived prosecution risk is defined as the probability that the
acquisition of pirated software would result in imprisonment, a fine or legal prosecution
towards theperson who committed the piracy (Chiou et al., 2005). The Indonesian courts do
have a law that prosecutes those who commit software piracy. However, there have not been
any piracy cases brought to court, as the software companies mostly only condwustdaids
further legal action or punishment are enacted. Thus, due to lack of law enforcement and lack
of feasibility to prosecute private users of pirated software, perceived prosecution risk seem to
be invalid at determining willingness to pay for Aumated software.

Aside from regression analysis, the author conducted -avageéAnova to observe the
difference in behavior of occupations among the variables. It can be inferred from the result
there was a difference in behavior for only the variable vatuesciousness: higher education
students had the highest valt@nsciousness. This suggests they are most cautious in terms of
price and quality received, where they would only conduct a purchase if they see the item to be
worth its price. This means thegspect value and thus would purchase original software if they
consider it is worth the price and could afford the price.

Cluster analysis was also conducted to observe behavior between consumers with high
willingness to pay and those with lower willimgss to pay. The results indicated that the higher
t he consumer 6s willingness t o pay the mo r €
susceptibility, valueeonsciousness, novelseeking and perceived performance risk.

Future purchase intention to purcbgsrated software was also relevant to the cluster
analysis. Results indicated that consumers with a high willingness to pay had lower future
purchase intentions, in comparison to consumers with willingness to pay. A similar behavior
was also indicatechithe current usage of pirated Windows and Microsoft Office as well as
software preferences, individuals with a low willingness to pay showed a greater preference
for piracy overall.

CONCLUSIONS AND RECOMMENDATIONS
Conclusions

This study has proved that attitude towards IP rights are a significant factor in determining a
consumer6s willingness to pay. I n terms of
susceptibility, valueonsciousness and novekgeking, the resdtindicated all variables were
supported. This study has significantly shown that the more a consumer complies with IP laws
the more they would be willing to pay for npirated software. Currently, the rate of piracy in
Indonesia is 87% (International éfiectual Property Alliance (IIPA), 2012) thus reflecting the
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attitude to intellectual property rights which is low and hence Indonesians have a relatively low
willingness to pay. The results have shown that more aggressive action should be taken to
improve the implementation and compliance of intellectual property law in Indonesia.

Perceived risk was indicated to be less influential in determining willingness to pay for
nonpirated software in comparison to attitudes toward intellectual property rights.
Nevertheless it is still supported to have
to pay for norpirated software. Of the perceived risk variables of performance risk, social risk
and prosecution risk, only performance risk was identifiedffiect willingness to pay. This
result is aligned with the theory of planned behavior, which also considers the perceived ease
or consequences faced by the individual in performing the action from external forces aside
from just the personal intention dfet individual at performing the behavior (Liao et al., 2010).
Studies by Augusto De Matos et al. (2007) and Ponnu et al. (2008) have also confirmed that
some factors of perceived risk is significant in influencing decisiaking against piracy.
Normative susceptibility has proven to be the most significant factor at predicting the
willingness to pay for a nepirated software. The study indicates that in Indonesia there is a
positive correlation between normative susceptibility and willingness to payofepirated
software. This result has been consistent with studies by Hoon Ang et al. (2001) and Thurasamy
et al. (2003) which indicated that individuals who are highly susceptible are more driven to
nonpirated software. These findings are also strengtthdry the crostabulation conducted
by the author between normative susceptibility and software preference, wherein respondents
who preferred nopirated software had higher normative susceptibility.

Value-consciousness is the second variable that Basiag influence on willingness to
pay for nonpirated software. This indicates Indonesian consumers who have high value
consciousness thus make informed decisions based on a stronger understanding of quality and
price and have the tendency to have highélingness to pay for nopirated software.
However, if consumers are under the perception that the value offered is not worth the price,
this might lead them into purchasing other alternatives. Nogekking follows shortly after
valueconscious in ifluencing willingness to pay for nepirated software. The results
exemplified that consumers who are concerned towards innovation and trying new products are
more driven to higher willingness to pay of Rpinated software.
Lastly the variable that influees willingness to pay for neguirated software is perceived
performance risk. This is very common in pirated software since no warranty is provided by
the seller due to the fact that it is illegally obtained (Tan, 2002). The data indicated perceived
performance risk significantly correlates with the willingness to pay for-piated software,
meaning that the higher the perceived performance risk is by the consumer in purchasing the
pirated product the more likely is their willingness to pay for thepicated product and vice
versa. Results from this study yielded that social risk and prosecution risk do not positively
correlate towards willingness to pay for Apinated software.

Managerial Implications

The results of this research bring several rganal implications for the stakeholders in the
software industry. The stakeholders involved include the government, software companies,
antkpiracy associations, activists, and argkrs. Based on the findings, attitudes towards IP
rights needs to be fumér focused in order to combat piracy.

The government should support gpitiacy campaigns in society to create an impact as
a whole through socialization and education of the harms in terms of malware and even tax
evasion that impacts upon the commuiasya whole. Results indicated no perceived fear even
after the law had been established. Thus, it is suggested to conduct stricter sanctions on
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violations. Until the time of writing, Indonesia has not brought any software piracy cases to the
court. The Ingrnet is the primary conduit for the downloading of pirated software discussed in
this study. Thus the government could collaborate with Internet service providers and block
sites that violate intellectual property rights.

Software companies could join ghgovernment officials in combating piracy.

Technology education should be provided to the general public, not only to intellectual property
rights such owners as programmers. Software companies could fund campaigns and provide
education based on how dispectful, not to mention illegal, it is to commit software piracy.
The medium of engagement should be made according to the target group, such as viral videos
aimed at university and high schools. These media should be interactive, perhaps incorporating
the creation of competitions with rewards to spread awareness on the pernicious nature of IP
exploitation.

Software companies should be able to convince consumers on the value of legal
software, and provide alternative purchase solutions for the softwasErgption, payperuse
etc. Software companies could also provideatdate features which are promptly attainable
from the Internet only for authorized software users.

Consumers who are sensitive to perceived performance risk would be susceptible to
information campaigns from software companies or-@indicy activists to publicize
extensively the dangers of malware in pirated software. For instance pirated software has the
ability to corrupt and tweak software code, and insert viruses. These aldactsign pirated
software should be disseminated effectively in order to produce the desired result of maximum
compiance.

Software developers could collaborate with Digital Rights Management (DRM), which
has been successful in preventing game distribdu@rto limiting the functionality. This could
be the action conducted by software developers to influence a higher willingness to pay for
software. Another alternative could be to provide subscrigigsed software for a low amount
or payment accordingtspecification or period of access.

Limitations and Recommendations

The current research based the survey upon the most pirated software: Microsoft Windows and
Microsoft Office. However, the results from this research revealed that highest piracgsate w
among games. Research in the future could extend the product category or type to include
games, or other counterfeit product types such as fashion, or music, and behaviors could be
compared based on the product category as to the nature of intangibléaragible
characteristics of a product.

This research has only considered the default options of software between pirated and
nonpirated. We did not include other forms such as egmmce or cloubased software.
Another recommendation would be to assthe voluntary willingness of individuals to divert
to cloudbased software or opeource such as Office 365. Their attitude towards this new
innovation could be interesting to compare. This could be by adding a dependent variable on
the willingness talter. However there has not been any research on willingness to alter usage
of pirated software to cloudased software or opesource.

This study does not considering the existence of piracy due to facilitation. One previous
study on facilitation conditins was held by Limayem et al. (2004) which concluded a negative
correlation towards willingness to pay. It is suggested that environmental conditions do
i nfl uence, utilizing Ajzends theory on theor
support noa risk.

Another limitation is due to the sensitivity of the issue, as software piracy is an unethical
behavior, so the respondents have a tendency to answer in a biased manner by providing a more
favorable answer, and casting themselves in a bettdr kginthermore, a random sampling
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method would allow for a more thorough analysis that could strongly indicate societal behavior.
A wider range of research to compare attitudes among the different regions in Indonesia or by
creating a crossultural analys with a comparison with a study from another country would
provide a deeper understanding of the issue.
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THE FOLKLORE SHADOW -BANKING IN CHINA: HOW MUCH ATTENTION
DOES IT NEED FROM TH E REGULATORS?

DIFAN QU?

ABSTRACT

According to the Financial Stability Board (FSB, 2014, 1), shadoavn ki ng i s t he

i ntermediation involving entities and activi
definition does not entirely apply to China. In China, shatbawking ystem can be divided

into two parts, the statdominated shadowanking system, which resembles the definition of
shadowbanking as offered by the FSB, and the folklore shadamking system. This paper
addresses the regulation of the latter from a legedpective to see how much regulation it is

needed from the financial regulators.

Key words: Chinese shaddvanking, Folklore shadowanking, Rotating Savings and Credit
Association

BACKGROUND

Chinese folklore shado¥wanking system encompasses mainly itititutionalised folklore
financing activities, i.e., the Rotating Savings and Credit Association (ROSCA), private lending
and underground banks. According to existing research, these financing activities are relational
i n nature as oppoddad t o fMbasiedy oma tr ust ro.
r el a t(Riston &uo@nd Zhou, 2015; Sher§01) These activities are typical shadow
banking activities that do not appear on en
r egul aersghts dhe @nforcement of these activities are also based on trusts and
reputations Ristor, Guo and Zhou, 2015; Sherz§01) where the defaults of payment and
enforcements of promises are guaranteed by the inherent bonds and ties among related people
that have been in existence for centuries and have been acting as deterrence throughout the
Chinese history. Existing regeh argues that the blood ties among people in China serves as
the very fundament of cultural and social order back in agricultural societies, (Chenp2009,
10) which are the optimal fundaments in maintaining the cretyilmfia society Chen, 2009,
p. 10) absent a welestablished legal framework and a system that guarantees the enforcement
of laws. As a result of which, it is fair to say that the Chinese folklore shdaking system
has yet undergone through the process of financialisation, whichis pat t er n of acc
in which profits accrue primarily through financial channels rather than through trade and
commodi ty Kripprtey2005). on. 0O

Private lending in China is a very popular financing activity, most of these lending are
carried between private individuals with a willing lender and a willing borrower. These
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activities are sometimes referred as underground banking, and are regarded as part of the
Chinese shadowanki ng system. Il n 1991, the Supr eme
(ChinaSever al Opinions Regarding Money,arBcter r owi n
6 of which states that the interest rate of private lending can be higher than that of the bank, but
cannot surpass four ti mes samé perioth Andbhaulddisiclsa | o an
l' i mit be exceeded, the exceeding part wildl r
Bank of China (Chind\otice of the PBoC regarding Adjustment of the Deposit and Loan Ratio

2004 states that from October 28,&bfinancial institutions other than Urban and Rural Credit

Unions €heng xiang xin yong sheo longer have a maximum limit (Chirdotice of the PBoC

regarding Adjustment of the Deposit and Loan Ratio 2004 appearance, these two rules are
contradictng with each other, the former established a limit and the latter relieved such a limit.

The purpose of the Supreme Court Interpretation by setting an upper limit of loan rate is to
prevent usurious loan, while the latter rule issued by the PBoC is taofmdilmeralisation of

the interest rate so to reduce the administrative intervention to the banking sector. An alternative
interpretation for these two contradictive phenomena is that, the PBoC actually sets a minimum
level of loan interest rate whiletlleu pr e me Peopl eds Court essent.
level of loan interest rate. The latter interpretation has created-assdor bank to make an

almost risk free profit since deposit interest rate is predetermined, and as long as the banks can
keep their loan interest rate between this interval, and to manage to cover all the costs, then the
bank can be promised a guaranteed profits.

On the other hand, it is very difficult for Small and Medium Enterprises (SMES) to
secure a loan from the bankghich forced them to seek financing mechanism elsewhere, and
most SMEs eventually financed either fully or partially from underground banks. This has
created a huge demand for underground banking and other forms of dhadkding. As a
result, many peopho were able to obtain a loan from the banks started underground banking
business themselves by firstly secure a loan from the banks, and then form a corporation to use
this source of funds to make loan themselves by charging a higher rate (Tsap. 2802This
lending cycle involves two intermediaries, i.e. bank and the underground bank, which makes
the loaning process inefficient and the cost of financing ever more expensive. In addition, this
process is quite meaningless to the extent that it allde@ many parties to be involved and
eventually burdening the SMEs, making them less competitive, which impedes innovation. In
addition, this mechanism poses systemic risk since, should the ending borrower defaults on the
loan, then it will cause achameact i on which amounts to banks
suffer too many bad loan cases, then they will be more meticulous in offering loans for
prospective borrowers which will make it more difficult to obtain loans in the future.

I n t he 9endieth cenfury,tdue é sdcialist ideological dominance, the folklore
shadowbanking activities was once declared as illegal in China, and the government once at
that time took an extreme hostile approach towards the regulation of the folklore shadow
bankng (Tsai, 2002). Such overwhelming attitude of regulation has been proved to be
ineffective since folklore shadetanking has been continuously growing since.

With regard to the four key characteristics of determining shdziovking activities,

l.e., maurity transformation, liquidity transformation, imperfect credit risk transfer, and
leverage (FSB 2011), this research concludes that the folklore Chinese sfadomg system
only share three of the four risky factors excluding the leverage factor.

The feudal Chinese society is a de facto platform of shdamking activities and is
often more effective in tackling with systemic risk problems on a superficial level. This is
because that systemic risk, in the modern sense financial system, often reswligidnal
losses since financial risks have been transferred and often enlarged after each financial
transaction. When the final blow of risk reaches its destination of the chain, i.e., individual
investors, or creditors to these investors, the lossften alevastating. In this sense, the
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deleterious effect of the outbreak of systemic risk is still different than that of the systemic risk

that underlies a Chinese feudal society. In feudal China, systemic risks do not%moiresy

itself as a strikeon financial wellbeing. In feudal China, the elderly serves as investors and
youngsters serve to be the financi al product
are not only channel that allocate funds from the investors to the investeesydhagsters

are themselves investees and channels at the same time. In such a system, investors (elderly)
only suffer systemic risk when external supervision or the entire societal mechanism fails.
However, due to very compelling mental restrictions ass@ibed by Confucianism, the
youngsters are the de facto Avictimso of the
of the youngsters are what make the shatlanking system less deleterious.

THE WENZHOU MODEL AN D BIAOHUI

People from Wenzhou, Zhajig province are known for their exceptional talents in running
small businesses (Zhang, 20@940). In China, many myths have been told about Wenzhou
businessmen and their almost miraculous successes. The fame of Wenzhou businessmen is not
restricted inChina alone. In New York and in Paris, people from Wenzhou have established
their own empire in operating SMEs. However, despite explanations that may seem as cliché
regarding their successes such as Wenzhou people are diligent, frugal and that they were
poverty, another often ovelldekedmagpaant $ 0dq
success is that they possess a smroret method of financing. Indeed, as some have argued
that, poverty alone cannot buecedshireetlsecelarejust e a s o
S0 many regions in the world that is in poverty, and most of these places remain to be indigenous
(Wu, 2006). Wenzhoudés reputation in financin
of shadowbanking in the form of Rating Saving and Credit Association (ROSCAS).

The emergence of Wenzhou as a competent city in terms of economic development was
not by accident. Before the establishment of the PRC, Wenzhou was one of the rare ports that
is opened for trade and is coreied as important (Zhang and Mao, 1993%1-62; Tsai, 2002,
p. 122). After the establishment of the PRC, because of ideological differences and close
proximity of Wenzhou in terms of distance to Taiwan, the central government at that time
disfavoured paties that tend to boost coastal economies since they do not wish upon warfare,
that these areas would fall into the hands of the Nationalist Party (Tsai2@@2). This can
be seen by the fact during the times when Mao Zedong was still activangpp@ulina, Wenzhou
only received one percent of fAZhejiangbs fi x
Wenzhou comprises eleven percent of Zhejiang
population (Wang and Li, 1986, 14;Tsai, 2002p. 122-123). This list of disadvantages goes
on. The combination of the advantages and disadvantages of Wenzhou serve a rough yet
promising start. The more universal view with regard to the rise of Wenzhou rests upon the
theory that the strong ties withfamily and relatives helped Wenzhou businessmen to utilise
financing mechanisms that are necessary to start businesses (Zhang, 2009). At one time, the
daring use of shadewanking in creating credit run counter with the regulations mandated at
the centralevel and has clearly vexed central government concerning the losing of control of
financial sector and the disobeying of central regulations by the localities (Tsaip20@2,;

2t is still subject to further research on the effects of the deleterious effects or systemic risk of the feudal Chinese shad

banking activity on people.
© 2015 The Author |CTBEL 2015 © 2015 FLE Learning



INTERNATIONAL CONBEBE ON TRADE, BIESS, ECONOMICS ANWl 76

Huang 1996p. 259). However, soon after the opening and reform, ideolodgmger poses a

problem. The adoption of capitalism no longer serves as a prima facie indictor of deviating
from the fAChina socialist path. o The centr al
development and the strong potential of shatbawking system in generating credit, and that

it is still controllable, began to promote the so called Wenzhou model.

The | egend of Wenzhouds miracul ous busin
soci al Afcotton clan. o0 Back i isshortage onn daitye o f
consumption product ( Wu , 2006) . The cotton

around the nation to sell cottons and at the same time, they acquired the information on which
type of daily needs products was needed in the rharke they shared this information with

the people fromiteir hometown, WenzhoW\(u, 2006). And next time when they travel around

the country to sell cottons, they would bring the product that they produced in Wenzhou and
sell them in addition ttheir coton products\Wu, 2006). These selling activities during planned
economy were illegal and thus the businessmen in Wenzhou depended on the trust between
each other in order to sustain their businesses. This network of interdependence was formed
during the lardest time when all policies and laws are-anthmercialism. And as a result, the

trust formed during this time has laid a strong foundation for the special financing method that
is almost exclusive to the people of Wenzhou (Wu, 2006).

The We n z hobfinadceng isvkenown as tigiao Hui, which is a form of ROSCAS
(Zhu, 2013, p. 79). It is a financing method established upon the trust and the
interconnectedness among people more likely with established conne&iaasHui is a
popular financing actity with a long history and has been adopted in many places in China.
However, the time thaBiao Hui has caught a wide span of attention is when this financing
method was successfully adopted overseas by Wenzhou people especially in New York and
Paris. Nanely, althoughBiao Huihas been in existence for a very long time in China, little
attention was paid to the study of such a phenomenon from legal perspective apart from the
more common approach is to assocBigo Huias a type of criminal activity (Zing, 2013).

In addition, existing literature rarely inclu@ao Huias a part of the shadelwanking system

in China, and as a result of which, rendering the definition of shd@mking incomplete and

the regulators or the court would have failed to extbetr oversights on this important
financing sector which is capable of destabilising the economy as well as the financial sector.
On the other hand however, if handled propéBigo Huican serve as a way of supplementing

the statedominated credit seat in China. This paper argues tBa&o Huiis a type of shadow
banking activity and should be included in the broad definition of Chinese shzaiding
system but should be not be treated on a equal basis with other types of-baa#ow
activities inwhich a bank or a formal financial institution is involved.

Biao Huihas a strong cultural bond which makes it a viable financing tool that can only
serve a small number of people who belong to a certain culturally distinguishable group (Zhu,
2013,p. 73). This is so because there is a major concern of moral hazard that one participant
might abscond with the fund that he or she has financed th&iagtHui. The promoter or the
initiator of Biao Huii sk n o wHui $hew t (hH eBs#d Hud (Zhu,2013,p. 73;Chen,

2005,p. 80), who must be a reputable and honorable person within the community that he or

she wishes to start tidao Hui. T he Bmoor dn AiChi nese chamBiaxcter m
Huio means the bid meet irngan dD ersepplutEbalttdhoan ngoda a di ec
to successfully start Biao Hui, the Hui Shoualso need a very good reason sikité Shou

would typically be the person to firstly entitle to the usage rights of the funds (Zhu2G@23,

Reasons such as the ang need of fund to start a business or the need to acquire real estate
would usually suffice (Zhu, 2013, 79). In addition, those who patrticipate tBmo Huiare

the people who are well acquainted with th& Shoy and sometimes they are the relatigés

Hui Shou(zhu, 2013p.79) . These parti cHuplaot  TareBidolorod wro f
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Hui) (Zhu, 2013p. 79). In simple words, ThEelui Shouneeds to initiate thBiao Huiand set
up a meeting on a given date, and the meeting would be re@gamsa monthly basis (or
other predetermined intervals). In the first meeting,Hbe Shouneeds to establish the rules
with regard to how the meeting can be organised. Another t&siki &houn its initial meeting
was to set the quota of the bid, knoas theBiao Jin(Zhu, 2013 p. 74).Biao Jinvaries from
region to region.

For the sake ofBiaadirdol$y,@00,with onélei ShingandsleHui t h e
Jiao (Zhu, 2013,p. 79)3 In the first meeting, theHui Shoy according to his or her
responsibility, assembles the meeting withHi@ Jiao and explains basic rules. Thieii Shou
would also announce the amounBaho Jin In simple words, thelui Shoy being a reputable
person among his or her community, assembleBiae Hui with urgent ned of acquiring
funds. In the first meeting, thdui Shouis able to acquire $19,000 without having to pay for
any interest. HoweveHui Shouwill then have to repay 1,000 to each of the bidders for the
next 19 consecutive months (Zhu, 20(/.379).

In the second meeting which takes place in the second monthuil@oueassembles
the meeting with all thélui Jiao. I f someone were absent, t hen
have to be paid by thdui Shou In the second meeting, all thieli Jiaowould then bid for the
Biao Jin excluding theHui Shousince he or she has been announce&iadui (or dead
meeting). The rest of thdui Jiaowould then submit their bid; only this time the bid is rather
an annunciation of a number than the actual ss&iom of money. The next highest bidder
would then receive the payment of money less the amount that he or she bids from each of the
otherHui Jiaos who did not have a chance to win the bid yet and who are st#ii iati.

By the same rationale, the meeting will continue to be held for another 18 times with 20
times in total. The mechanism that there is a bidding procedure is to enable the person that
mostly needed the financing fund to get the money. However, such a fleszhve at a price,

i.e., how much is the bidder willing to sacrifice in order to turn a long term liability into short
term asset. (Zhu, 201, 79).

Biao Huiresembles the characterof shadovw n ki ng acti vity in tha
to the borrowes. Namely,Biao Huii t s el f serves to be the fdfbai
rechanneling these funds into the person that mostly need them. Despite the function plays by
Biao Huiand its effectiveness in financing, others criticise its risks. From a leggbgctive,

Biao Huiis illegal and has always been a striking target of the state. In a document issued by
the China Banking Regulatory Commission (CBRC) (Chirtze Reply of the CBRC to the
Suggestion Made by Eleventh NPC Second Session), Bd@® Huihas been regarded as an
illegal underground activity and that the CBRC will cooperate with local governments to
continue monitor and strike it down according to law. In addition to its illegality status, the
media often describddao Huias a fraudulentrad Ponzi type of activity which only cause the
participants to lose money (Zhang, 2013).

This raises a problem, Biao Huifits the definition of shadovwanking, then it should
be regarded as a part of the Chinese shadow banking system. If the Chatesebsinking
system should be regulated or continuously supervised Bia@nHui should also become a
target of regulation. HoweveBiao Huishould not be regulated by the regulators, due to it
innernatureofir el ati onal financ¢20l®). (Pi stor, Guo and

3 These examples are based on the work of Zhu, 2013.
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THE REGULATION OF FO LKLORE SHADOW -BANKING SYSTEM

Folklore shadowbanking activities is essentially comprised of ROSCAs su@iaasHuiand
should subject itself to the regulation of laws and regulations yet should receive least
regulations from fiancial regulators.

This seemingly paradoxical conclusion might create apparent confusion if one
associates shadelanking as subject to the financial regulatory rules and laws with official
financial regulation. The former means that laws in the broasksare passively applied in
which the folklore shadowanking participants are not actively regulated by the financial
regulators, i.e., the CBRC. Instead, the regulation of the folklore shiadoking system
should be left to the courts. The latter, i@fjcial financial regulation, means the positive
pursuit of the shadowanking participants by the financial regulators. In this regard, the
regulation is more administrative in nature. The regulation of the folklore skHaaloking thus
should depend othe right pursuance of relevant beneficiaries or public authority other than
the financial regulators, and they need to work closely with the judiciary. Although China is a
state with strong centralised power, in terms of using its power of financiahtiegubn a
central authority level, there is little that the central authority could do with regard to the
informal banking sector, or the folklore shadbanking system (Tsai, 2008, 5). This is
possibly due to the very covert nature of the folkloralshabanking activities, and that China
is just too big in terms of both population and land area in order for the centralised power to
properly function at the local level. It is possible that Western experiences in terms of effective
governance of the gevnment rest not on structural institutional design, but simply because
they do not possess the amount of land area and the large population as China does. As a result,
financial regulations should therefore not extend its jurisdiction to the folklorewHamhking
activities.

More traditional literature on law and finance, or, as they are generally acknowledged
as the Aconventional | aw and fpi9handecnménesstteh ol ar
Airol e of pol i tpi Y and buildAhe theoyy, upo the dbsence of political
interventions, and they propose that common law legal systems are better in the protection of
investors than civil law jurisdiction (La Porga al.,1998), and that the better the development
of the stock market a#h is associated with better legal protection (La Petrtal., 1997, p.

1131). Chinese folklore shaddvanking activities are a type of finance activities that are least
affected by political factors due to their dynamics, small scale, and their polittteiddarm,

which makes itself an ideal target of application for the CLFS. And according to the CLFS, that
China, as a civil law jurisdiction, cannot offer as good a protection to the investors since it is
neither a common law legal system nor a jugBdn with advance stock market development.
Consequently there is little that financial laws can do for the folklore shadoking
participants in China. And as a result, the folklore shaldamking activities in China should
therefore not subject to tmegulation of official governmental regulatory agencies.

Furthermore, the areas where folklore shad@nking, especially these more
traditional types of informal financing such as the ROSCAs, existed mostly in the areas where
state dominated enterpridesve either little involvement or the infrastructure of which are not
quite significantly established as other areas where the state deemed strategically important
(Tsai, 2002,p. 1516). These areas include southern coastal areas that are in proximity to
Taiwan in terms of distance, depriving investment in such areas has the potential benefits of
not losing important infrastructures or development achievements in times warfare during
which these areas can be jeopardised (Tsai, 30015). However, it isn these areas that
folklore shadowbanking thrived and benefited private entrepreneurs to a great extent (Tsali,
2002,p. 15-16). In other words, according to the conclusion the other level of sHaaloking
is state dominated, in areas where SOEs custiyntast strong influence, the absence of

www.flelearning.co.uk



ICTBEL 2015 (OXFORD:)ONFERENGBOCEEqu 79

folklore shadowbanking system may not jeopardise economic development as much as those
areas where SOE intervention is strong. No evidence suggests that the intervention of
governmental financial regulator in #eeareas where folklore shad&anking proliferates will

result in any effective regulatory outcome.

Anot her argument in supporting the theory
to the folklore shadovibanking system is that the degree of conuiardevelopment is not
really revealed by the prosperity of the level of shattown ki ng i nstitutions

(Tsai, 2002,p. 61). Namely, at that time, the folklore shadbanking system was still
dominated by the government in prioritising certatncst or s 6 devel opment W
others (Tsai, 200%). 61). In other words, absent governmental intervention, the development
of local economies in China should be positively correlated with the level of informal finance
development. The local governnieat that time, although did not favour shadbanking
system, was aware informal finance/shadow n ki n g sectorso potent
development.

In terms of taking action against the folklore shadwamking sector, the attitudes of
different local goernment is not always consistent. Different divisions under the State Council
might have different interests at stake and thus formulating diverse policies with regard to
folklore shadowbanking system at the local level. In the earlier stages of devetpthe
shadowbanking sector in Wenzhou encountered different treatments from different branches
of the government (Tsai, 2002,218). Local state banks often take a hostile approach towards
private credit firms since such an attitude was backed dyBb€ or that the PBoC pressurised
these local state banks to do so (Tsai, 2@0218). On the other hand, the industrial and
commercial bureaus (responsible for approval of establishing corporations) often do not share
such concerns and would not adogptdih measures to go after the enterprises that are implicated
in financial intermediation (Tsai, 200p, 218). The confusing structural framework has
rendered a chaotic situation in which participants and especially initiators of the shadow
bankingsystemont i nual ly have to speculate who is t

CONCLUSION

This paper over all argues that the folklore shatbawking system in China is unique in the
sense that it has little potential in causing systemic risk the adation of which may result

in a financial crisis. In particular, folklore shaddanking in China thrives largely due to
financial repression in which stai®minated banking system does not assume the role of
extending credit to sma#indmedium enterpses. In addition, this paper argues folklore
shadowbanking system has been in existence throughout the Chinese history and has been
continuously serving as the nstandardized channel of investment and financing among the
Chinese people. Furthermore,ioire shadowbanking differs from statdominated shadow
banking in that it only serves the purpose of raising pension and financing instead ef profit
making. As a result, the folklore shaddanking system should receive less oversight from the
financialregulators.
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DISCHARGE IN BANKRUP TCY: A COMPA RATIVE ANALYSIS OF L AW AND
PRACTICE BETWEEN MAL AYSIA, UNITED KINGDO M (UK) AND SINGAPORE

RUZITA AZMI ! ADILAH ABD. RAZAK 2 AND SITI NUR SAMAWATI AHMAD?

ABSTRACT

In the common law jurisdictions like Malaysia, UK and Singaptire legal mechanism to deal

with the bankrupts is bankruptcy law and proceedings whereby such laws allow the bankrupts to
be discharged of indebtedness and have a fresh start.,la hiiokruptwho isblameless for his
insolvency, he could automaticatlischargedafter the expiry of one year from the commencement

of bankruptcy and ceases to be liable for his debts. Yet, no equivalent concept has been introduced
in Singapore Meanwhile, in Malaysia the Department of Insolvency has recently proposed a
reform of Malaysian Bankruptcy Act 1967 and the reform has suggested bankrupts to be given a
second chance where they could be conditionally dischaejesdt five years fromthe
commencement of bankruptcy. This paper aims to examine the principdeschargeas a form

of rehabilitation It also comparethe law and practice in Malaysia, UK and Singapore regarding
discharge of bankrupts

Keywords: fresh start; automatic discharge; discharge of bankrupts; comparative analysis

INTRODUCTION

Bankruptcy isalegadl e f i ni ti on of a debtoro6s inability t
(Pheng and Detta, 2014 ankruptcy attracts a very negative connotation in that there remains a
social stigma attached to it. During the period that a bankrupt remains umgesthe number of
disabilities are imposed on the bankrupt. History has shbat the debtors faced problem in the

past until the idea of rehabilitation was introduced to relieve the bankrupts through the concept of
discharge from liability of the existindebts if he cmperaté with the creditors. The effect of
discharge is just like wiping a slate clean; allowing the discharged bankrupts to start again with all

the debts wiped awaysoudy,1914 Cork Report, 1982; Keay and Walton, 2008; Goode, 1997)

The discharge provides the debtor a fresh start and in that context seen as a form of rehabilitation.
Considering the impact of bankrupt on individual, family and society this paper aims to examine
the purpose of di schar ge 0o recommendeg by Intehatiomal f or m
Association of Restructuring, Insolvency and Bankruptcy Professionals (INSOL), United Nations
Commissions on International Trade Law (UNCITRAL) and the World Bank. Then the discussion
resumes with the comparative analysighe law and practice in Malaysia, UK and Singapore
regarding discharge in bankruptdyg. order to analyse the concept of discharge and the law and
practice of discharge in bankruptcy between Malaysia, UK and Singapore, the authors collected
information hrough primary and secondary data. Sources of datdadtgory provisiongudicial

decisions, textbooks, reports and articles from journals and law reviews.
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PRINCIPLES OF BANKRUPTCY/PERSONAL INSOLVENCY LAW 1 TO
ACCOMMODATE DISCHARG E OF INDEBTEDNESS, REHABILITATION OR
AFRESH STARTG&BDHEHBODOR TH

It should be notethat International institutions such as the International Monetary Fund (IMF),
the World Bank and th&/NCITRAL have all developed their own benchmarks against which
domestic insolvency systemsay be appraisefcKenzie Skene and Walters; 200BRegardless

of whether the individual debtor is a business or consumer déieoe are concerns about the
social impact of oveindebtedness on families and communifidsKenzie Skene et. al 2008)

UNCITRAL (2005 has publliesdiesll athieved Gui d® hetprthel ns ol
establishment of an efficient and effective legal framework to address the financial difficulty of
debtors UNCITRAL believes thatheinsolvency regime needs to focus notyomh addressing the
administration of failure but also upon facilitating a fresh start for insolvent debtors by clearing
their financial situation and taking other steps to reduce the stigma associated with business failure
rather than upon punishment dfet debtofUNCITRAL, 2005) Apart from it, insolvency law
should remove unnecessary conditions and restrictions on discharge without forgetting policy to
protect the public and the commercial community from those debtors whose conduct of their
financial afairs has been irresponsible, reckless or dishdh#$CITRAL, 2005)

Meanwhile,he Wor |l d Bank has formed the World Bal
Regimes Task Force in 2011 which later on has come outWRre por t on t he Tr ea
Insolveny o f Nat urwhadrebyRhe regod has among others discussed about the purpose
and characteristics of discharge for individual bankr@dforld Bank, 2011). Prior to UNCITRAL
and World BankJNSOL has established the INSOL Consumer Debt Committéelmamong
otherse mphasi zed on provision of some form of dis
start o f ¢INSOL, BO®1) It habbean pointed out that providing a fresh start, firstly,
the debtor has to be freed from excesseetdnd he most effective form of relief from debt is a
Astraighto discharge of debntonditional fresthstap forathei d e s
debtor(World Bank, 2011)Secondly, debtors being treated on an equal basis wituelmors
after reeiving relief facilitate effective rehabilitatiofWorld Bank, 2011) Finally, to ensure
lasting relief, debtors should be in a position to avoid excessive indebtedness in the future, which
may require some attempt t o ropenaediguséNdridBankyr so6 a
2011)

Furthermore, it is recommend#thtdischarge should cover as many debts as possible that
exist at the beginning of the proceedings or at the time that the discharge is qirnddBank,
2011).It is believed that in promoting rehabilitation to the debtors, the effective insolvency regime
should eliminate more debts foll owi nglThet he be
recommendationby UNCITRAL, the World Bank and the INSOL Committee hagpbasized
that effective personal insolvency law or bankruptcy must be tabtéfer individual debtor a
discharge from indebtedness as a method of concluding a bankruptcy procedure.

The following discussion will examine the law and practice of dischargankruptcy for
Malaysia, UK and Singapore.

DISCHARGE OF BANKRUP T IN MALAYSIA

I n Mal aysi a, an individual who becomes bankru
19670) and the Bankruptcy Rules 1969 upttyBR 196
laws. A bankrupt in Malaysia may end his bankruptcy by way of discharge by court order, or
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discharging of bankrupt by certificate of Director General of Insolvency (DGI) or discharge by
annulment.

Discharge of Bankrupt by Court Order

Section 33 othe BA 1967 provides for a discharge by the Court. However, in the exercise of its
discretion under section 33, the comrtPublic Bank v Choong Yew W#§R014)was in opinion

that itmust have regard not only the interest of the detrteditor but alsohte public at large for

the simple reason that the society at large must not have the impression that being a bankrupt is not
a serious matter

According to section 33(1) BA 1967, the bankrupt may apply to the court for an order of
discharge at any time aftthe bankruptcy order has been made and the court shall appoint a day
for the hearing of the application. Notice of the appointment by the court of the day for hearing the
application for discharge shall be published within 14 days before the heaertg éach creditor
who has provednd the court shall hear the DGI and also the creffection 33 (9) BA 1967)

It should be noted that if the bankrupt is discharged by court order, the report of the DGI are
prima facie evidence for the courtesercise his discretiofSection 33 (8) BA 1967; Fiona Lee,
2006) Consequentlyas being decided iRe Lau Kah Lay & Tang Kuong Tiew; Ex P Cold Storage
(Malaysia) Bhd(2001) the discharge order was void where it is not supported with the the report
from the DGI or where the report from DGI was incomplete. The court also held that the Official
Assignee (OA) carries the onerous task of ensuringathetnkrupt has no hidden assets stashed
away whether in his name or in the name of his wife or childrenle8iyiin the case dfim Hun
Swee v Malaysia British Assurance Bhd. & Ors And Other Apggald)i f i n t he court
that the report of the DGI is considered as incomplete the court is not bound to aGtept ithan
the failure of the DGI to prege a complete report, the decision to grant the discharge might be
varied if it is proved to the satisfaction of the court that the bankrupt has committed an offence
under the Act or under any written law repealed by it, or under sectiord242df the Malaysian
Penal Code (Section 33 (4) and 33(6) of BA 1967).

Discharge by Certificate of DGI

According to section 33A (1) of the BA 1967 the DGI has a discretionary power to issue a

certificate discharging a bankrupt from bankruptcy. However the certifozateotty be issued

after a period of fiveyearlapse since the date of receiving order and adjudication order were made.
However, the issue of the certificate of di

must be made within 21 days from tege of the noticé discharge a bankrujg served on him

The creditor must state the ground for his objection in his notice of objection and submit it to the

DGI . | f his objection has been rejected by t

application before the court (Section 33B (3) of BA 1967). However, the court in dismissing or

granting the creditorés objection for not dis

the DGI and also the bankrupt (Section 33B (6) of BA 1967).

In the case oRe Rajangam Marimuthu Mudalliar; Ex P Parkash Singh Wasawa Singh
(2010),the court upheld the decision of the DGI to give certificate of discharge to the bamkrupt
consideringt h a t t he DGI had administermrlDydas,eagebankr
education background and the employment of the bankrupt. It was held that, it was against the
public policy to maintain a person as a bankrupt for his entire life without any way out when there
is no rational justification to do so.
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Dischageby Court 6s Annul ment

Under section 105 (1) of BA 1967 the bankruptcy order may be annulled under several
circumstances; if the bankruptcy order ought not to have been made or if the bankrupt has settled

his debts in full or if proceedings are pendinghie Republic of Singapore for distribution of assets

ought to be under the bankruptcy or insolvency laws of the Republic of Singapore or if the
bankruptoés offer of composition or scheme of
approved by the aot (Fiona Lee, 2006)The court in the case @mar Khayam Enterprise v

Perwira Affin Bank Bhq201Q p.285\has def i ned the word O6annul 6
cancel 6 and/ or O0abolishd. The cour teffastofshei n opi
annulment was as if the debtor was never a bankrupt.

Usually the court will grant an order for annulment when it involved a technical ground for
examplewhere thecalculation of interest of the debts was inaccurate. In the cdadasoiahChe
Hasan v HongKong Bank Malaysia Bh¢{2010) the bankrupt appealed to annul the bankruptcy
order to be granted among others as the calculation of interest in the bankruptcy notice was
inaccurate. The court held that the miscalculation in the intanelsthat the interest claimed in the
bankruptcy notice was more than the amount due and the bankruptcy notice was therefore a nullity.
In Bungsar Hill Holdings Sdn Bhd v. Dr Amir Farid Datuk Isah@k05, p.809) annulment of
bankruptcy order does not caovenly technical defects like defective service of the bankruptcy
notice but i s wider amwhbichamayvneluds theoabilllyefra débtoreta a | g
pay debtsin this case since the respondent was able to pay his debt, the court consitaseal
legal ground for the court to annul the bankruptcy order under section 105 of BA 1967.

Meanwhile, in the case dfing Nguk Yong v Bank Utama (Malaysia) Bh899)the court
disallowed a bankrupt to be discharge since the agreement to pay Ringtaysid
(RM)500,000.00 in a full settlement total of the debts i.e. RM1,500,000.00 is not valid. Similarly,
in the case dkwong Yik Bank Bhd v Hah Chiew Yin Y1985)the application for annulment was
not granted since the respondent (bankrupt) haddftdlesatisfy that the debt lawfully due to the
appellant had been paid in full in cash.

The Call to Review Malaysian Bankruptcy Law on Discharging Bankrupt

A review for method in discharging bankrupt is under way to give a second chance for the
bankruptsThe proposal to reform the specific provision in the methods of discharging a bankrupt,
has been proposed on April 20{Bepartment of Insolvency, 2015Among others proposal
includes to promote a second chance to the bankrupt where theiftankl be discharged after
five-years from the date of bankruptcy order was made only if the bankrupt had paid at least 50
percent from the debts provalohebankruptcy, fulfill all the condition imposed on a bankrupt under

BA 1967 and obeyed all the instruction givby the DG[Department of Insolvency, 2015)

DISCHARGE OF BANKRUP T IN SINGAPORE

In Singapore, the Bankruptcy Act 1995 (BA 1995) came into force on 15 July 1995. Prior to
reforms towards BA 1995, the old legislation only provides for a bankrupt eitberdischarged

by court order or annulment by court. Only in 1995, discharge figi&) Assigneg(OA) was

inserted in the BA 1995 with rejection towards an automatic disclf#egeand Gan, 20Q06The
changes aim to promote the use of alternatives torbptdy, to facilitate speedier discharge for
bankrupts in appropriate circumstances and to enable bankrupts to continue to be economically
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productive during bankruptcfReport of The Insolvency Law Review Committee Singapore
2013.

Discharge of Bankrupt by Order of Court

An application to be discharged by order of court may be made by the OA, the bankrupt or any
other person having an interest in the matter at any time after the making of the bankruptcy order
(Section 124 of BA 1995 Every such application shall be served on each creditor who has filed a
proof of debt and on the OA if he is not the applicant, and the court shall hear the OA and any
creditor before making an order of discha(8ection 124(2) of BA 1995)

In supportng the regime of easier discharge from bankruptcy, the procedures of application
to be discharged by court order had been made less onerous. For exadeplsection 124 (2),
the application can be made at any time either by the bankrupt or any otloer Ipe@rsng interest
in the matter and the need for public examination of the bankrupt was rento\granting a
discharge, the court powers are wide either to grant the discharge or not under sectioaf124(3)
BA 1995 However,the court in exercising idiscretion must consider not only the interest of the
debtors and creditors but also the public at large and the applicable law includimg 24(4) of
BA 1995which dealt with the offences committed by a bank(&&portof the Insolvancyetal.,
2013.

Discharge by Certificate of OA

Discharge by OA was introduced in 1995 due to the problems under the old law where there were
weaknesses in the discharge mechanism that caused undischarged bankrupt remained within the
bankruptcy regime almost indefinligeuntil his application to be discharged is approved by the
court(Mohan, 2008).
The OA may, in his discretion and subject to section 126, issue a certificate discharging a
bankrupt frombankruptcy after a period of thrgeears has lapsed since the ddteconmencement
of the bankruptcy; and the debts which have been proved in bankruptcy do not exceed $500,000,
or such other sum as may be prescribed (Section 125 (1)(2) of BA 1995).
Although discharge by certificate of OA is seen as an easier dischanmgewtre concerns

on such discharge which among others about the fairness of the OA in deciding whether to
discharge a bankrupt or n@#lohan, 2008)In responding towards this issue tinsolvency and
Public Trulsd®eidss WOdtd theBankrdpiGyuAictdles . T h ¢ had:laid d e
down several factors that the OA would considerinclgdess ol vency and Public
1999)

(1) The cause of the bankruptcy

(2) The period of the bankruptcy

(3) The bankrupt assets and payments to his bankruptouat

(4) The bankrupt conduct; and

B)The | evel o-bperéitianmgiken to the @Asin tike@dministration of his affairs.
Nevertheless, the issuing of the certificate
within 21 days from the notcgiven by the OA furnish the OA a statement of the grounds of his
objection(Section 126(2) of BA 1995)f he failed to furnish it, he shall be deemed to have no
objection to the discharg&ection 126(3) of BA 1995Also, if the objection was rejectéy the
OA, the creditors may within 21 days of being informed of his objection make an application to
the court for an order prohibiting the OA from issuing a certifi¢Stection 126 (4) of the BA
1995)
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On an application made under section 126(4), theteoay, if it thinks it just and expedient
under section 126(5) dismiss the creditorods a
not exceeding 2 years; or make an order permitting the OA to issue a certificate discharging the
bankrupt but gbject to such conditions as the court may think fit to impose.

Mohan (2008) believes that the discharge by OA has worked well in practice and indeed the
success went beyond all expectations. This can be seen where it involves; i. low creditor objection
asthe OA was choosing people who truly deserving a discharge; ii. high rates of discharge; iii.
benefits for creditors from dividend payments; and iv. assistance being offered to bankrupt through
Employment Assistance Scheme (EASE). EASE was establishéee YA in order to help an
unemployed bankrupt to get employé&dthough the reforms to discharge a banktuptertificate
of OA have obtained a success in its implementation, there were arguments that the current balance
of interests between bankruptsdacreditors may need to be review@kport of the Insolvency
Law et.al, 2013)

Annulment of Bankruptcy Order

Under BA 1995, the annulment of a bankruptcy order may be made whether or not the bankrupt
has been discharged from the bankrug®sction 123(2of BA 1995) Once it was granted, will
wipe out the bankruptcy altogether as if the order has never been made on the debtor.

In this contextthe application to annul the bankruptcy order may be made to the court under
section 123(1). Under the said provision, the court may annul a bankruptcy order if it appears to
the court that:

(@) at the time the order was made, the order ought not toldesremade;
(b) both the debts and the expenses of the bankruptcy have all, since the making of the order,
either been paid or secured for to the satisfaction of the court;
(c) proceedings are pending in Mal daajeandazffeftor t he
amongst the creditors under the bankruptcy law of Malaysia and that the distribution ought
to take place there; or
(d)  a majority of the creditors in number and value are resident in Malaysia, and that from the
situation of the propertyfdhe bankrupt or for other causes his estate and effects ought to
be distributed among the creditors under the bankruptcy law of Malaysia.
Instead of court, an application to annul the bankruptcy order also can be made to the OA under
section 123A. The OAnay issue a certificate annulling a bankruptcy order if it appears to the OA
that, to the extent required by the rules, the debts which have been proved and the expenses of the
bankruptcy have all, since the making of the order, been paid.

Amendmentsof$ ngaporeds Bankruptcy Laws Proposed

Recently, in responding tReport of The Insokency Law 2013, the proposal to dischardiee
first-time bankrupts after seven years in bankruptcy even if they cannot resolve their debts during
that period was tabled tize Law Ministry for the first time in Parliament on"of May 2015.

Under the proposed framework those who fail to pay the target contribution in full prior to their
discharge will have their records retained permanently on a register that can bedaogdabhse
public. This will be maintained by the OA. This is to help creditors make an informed decision
when extending credit to this group. But those who settle the target contribution in full will be
removed from the register five years after disch@kygkhtar, 2015)
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DISCHARGE OF BANKRUPT IN UK (ENGLAND AND WALES)

Insolvency law in UKhas developed parallel systems for dealing with insolvency of individuals
(bankruptcy) and corporate insolvendy, the UK, bankruptcy is governed by Part IX of the
Insdvency Act 1986 (IA 1986) and Insolvency Rules 1986.the UK automatic discharge,
BankruptcyRestrictions Order (BRO) or Bankruptcy Restrictions Undertak{B§dJ) has been
introduced thirteen years ago following the coming into force of the Enterprts#0A2 and these
will be discussed in the following sections.

Automatic Discharge

The main reform in UK with regards to discharge from personal bankruptcy is concerning an
automatic discharge. An automatic discharge requires no application to be niedeciart. Under
a new section 279 dA 1986, a bankrupt will be discharged one year from the making of the
bankruptcy order where that order is made on or after 1 April 2004 subject to application made by
Official Receiver(OR) or estate of the bankruphder section 279(3) and offences committed by
the bankruptAccording to Conway (2013)hé bankrupt will be discharged without making any
application to the court and it released him from all debts except for the debts including:

a) any money owed under faljncourt proceedings

b) any court fines or debts arising from fraud or certain other crimes.

c) debts incurred after the bankruptcy order.

d) all outstanding student loans for those who made bankrupt before 13 April 2005.
It is said an automatic discharge shobkl able to remove the stigma of bankruptcy, to give
bankrupts the opportunity of prompt rehabilitation in relation to their financial affairs and to
encourage entrepreneurs to try ag@onway, 2013)Most importantly, the discharge not only
could release¢he debtor from his bankruptcy debts but with a view to giving the debtor a fresh
start.

BRO and BRU

For the effective application of an automatic discharge, which seeks to give a second chance to the
bankrupt, it also must be balanced with public priidec Consequently, the BRO is introduced for
public protection in a response to misconduct by a bankrupt in connection with the bankruptcy,
whether prior or subsequent to the bankruptcy oj\dst, 2012) Mor eover, the aim
1986 regarding BR@s being pointed are as followgdoser, 2013)
a) to allow lenders and the public to differentiate between culpable andutpable
bankrupts and make better informed decisions in their dealing with them and
b) to provide more effective protection for the paldind the commercial community against
the small group of culpable bankrupts.
On one handBRO is introduced to protect the public from culpable bankrupts, yet on the other
hand the length of restriction period is seemed to act as a punishm&u.Jeveoaks Stationers
(Retail) Ltd[1991], Dillon L.J. had divided the duration of a disqualification into three brackets
according to the seriousness of the c#islkeas been pointed ofé in deciding how much of 15
years to disqualify, only serious cases, eihinay include someone who was already disqualified
should be for ten years and above; for six to ten years are those who do not merit the top bracket
and for two to five YRe&evenpaksrStationers ¢Retqil) [#881],1 o u s
p.325) This classification was acceptedRandhawa v Official Receiv€006)where it was held
that the appropriate period for a BRO must be fixed by reference to the gravity of the misconduct
taken in conjunction with any aggravating or mitigating factors.

www.flelearning.co.uk



ICTBEL 2015 (OXFORDONFERENEROCEEDIN( gg

As mentioned earlier, one of the intentions in introducing an automatic discharge is to
remove a stigma of bankruptcy. Howevétoser (2013)contended that the BRO itself can
contribute to the increase in stigma with personal insolvency and appearsréalicotihe fresh
start policywhere some lenders who will directly reject the application for the discharge bankrupt
from entering into any contract with them once the person is declared bankrupt although the BRO
itself is used to differentiate betweenmaible and nowulpable bankrupts and when the name of
the discharge bankrupt is still remain on their credit reference file for certain period of time.

Discharge byCourt Order

As regards to the statutory requirement to obtain an automatic discharg&rapbavho is not
eligible for it may apply his discharge from bankruptcy by applying to the court. In the UK
discharge from bankruptcy by court order is provided under section 280 1A 1986. A bankrupt may
at any time apply to be discharged from bankrupftsr the end of the period of fingears after

the date of adjudication of bankruptcy. However, on an application the court may under 280 (2) of
IA 1986 refuse to grant the discharge, grant the discharge or grant a conditional discharge.

DischargebyCout 6 s Annul ment

In addition to automatic discharge and discharge by order of court, the court has a discretionary
power to annul a bankruptcy order as provided under section 282(1) of IAK&®6and Walton,

2008) The annulment of a bankruptcy order ni@ymade whether or not the bankrupt has been
discharged from the bankruptashere at the time the order was made, the order ought not to have
been made or the bankruptcy debts and the expenses of the bankruptcy have all, since the making
of the order, beeaither paid or secured for to the satisfaction of the ¢blatwood v Customs &

Excise ([1998]; Halabi v London Borough of Camden [200&)milar to provisions in Malaysia

and Singapore, if the court annuls a bankruptcy order, the effect of the annignae if the
bankruptcy order had never been made.

EVALUATION ON COMPAR ATIVE LAW AND PRACTI CE BETWEEN MALAYSIA,
SINGAPORE AND UK

It should be noted that Malaysiads BA 1967 an
the bankrupts to be dischargesl discharge by the certificate of the DGI (or also known as OA in
Singapore), discharge of bankrupt by court order and discharge by annulment of court. Even though
these discharge provisions in both jurisdictions comes from the different statutesréhaiet of
similarities. The application to be discharged by court order can be made at any time after the
bankruptcy order was made against the bankkyather, in both jurisdictionshe application to
annul the bankruptcy order maybe made in comsigehe time the bankruptcy order was made,
the payment of the debts, the residents of th
were pending.

Yet, there are differences in discharge of bapkhy certificate of the DGbor the OA. In
Malaysia the discharge applicatiasan be made after a period of fiyearlapse since the date of
receiving order and adjudication order were made, whereby in Singdpisrenlycan be made
after a period of thregears has lapsed since the date of comeraeat of the bankruptcy; and the
debts which have been proved in bankruptcy do not exceed $500,000, or such other sum as may be
prescribed. Unfortunately, discharge by court order, annulment or certificate of ti{MBI&ysia)
or OA (Singapore)were conglered as complex as it involved very cumbersome procedures that
caused very hard for the discharge application to be granted. The period to be discharged from
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bankruptcy is too long even the bankrupt has given a good cooperation during his bankruptcy and
has no assets for the benefits of his estates. Like Malaysia and Singapore, the UK IA 1986 also
provides a bankrupt to be dischaldey court order and by annulment of court. Interestingly,
automatic discharge is only available in UK. There is no suchgoovon automatic discharge in
Malaysia or Singapore. Under automatic discharge applicable in UK, a bankrupt is didcharge
automatically after one year from the date of the bankruptcy order was made unless the bankrupt
is subject to BRO or BRU.

It is impartant to note thathere were suggestions for Malaysia and Singapore téagnu
UK6s aut omat iowevedthesrechllahasgbeen rejdcted. Only on April 2015, the
Department of Insolvency has proposed a reform of Malaysianl®¥V and the reform has
proposed bankrupts to be given a second chance to the barlegitwhile the proposal to
discharge the firstime bankrupt in Singapore who can not resolve after seven years in bankruptcy
has been tabled by the Law Ministry for the first time in Parliarenl1" of May 2015.These
moves are a step on a right direction to set a maximum period or duration for bankrupts to be
discharged and get away from his bankruptcy status and disabilities of being bankrupt.
Furthermore, in parallel with the objective of automatic dischasge feesh start policy, BRO or
BRU is introduced to protect the public from culpable bankrupts, gekeined thahe length of
restriction period is seemed to act as a punishment.

CONCLUSION

In the common law jurisdictions like Malaysia, UK and Singaptbre bankruptcy laws allow the
bankrupts to be discharged and have a fresh start. Indeed these jurisdictions bankruptcy regimes
are in line with the recommendation made by INSOL, UNCITRAL and World Banletteative
insolvency systems should be ableotter individual debtor a discharge from indebtedness as a
method of concluding a bankruptcy procediitewever for bankrupts in Malaysia and Singapore

they have to wait longer and there is no automatic discharge available to them unlike those
bankruptsn the UK. In conclusionMa | ay si a, Singapore and UKG6s p!
bankruptcomeinto force to help the bankrupt from continuously sit in his bankruptcy status with

no way out. The fact that such a discharge provissotoo cumbersome dess onerous is
something that must be looked into to give a second chance to the bankrupt to continue with his
life without ignoring to balance the interest of the bankrupt and the creditor.
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THE UNREGISTERED COMMUNI TY DESIGN, A WEAK WA Y OF PROTECTING
DESIGN?

SARA LOUREDO CASADG

ABSTRACT

This communication aims to analyse the scope of protection conferred by the unregistered
design right, both European and British, and point out the advantagesethiintellectual
property right confers. It can be of great benefit, especially, for industries producing\stbrt
objects, such as furniture, toys, clothes, shoes or technology. For this purpose, the paper will
compare some aspecthe requirementscope of protection and relationship with copyright

of two pieces of legislation, the 6/2002 Regulation and the 1988 Designs Act.

Keywords: industrial design, unregistered design right, Community Regulation, British
Designs Act.

WHAT IS THE INDUSTRI AL DESIGN RIGHT AND HOW DID IT APPEAR?

Taking a simple approach to the concept, it could be said that industrial design is the appearance
of the products made industrially. The qual.
opposed to a registerede which requires a formal procedure before an intellectual property
office.

The external configuration of objects, protected by this right, is a characteristic that may
well influence the customer towards buying one product, instead of anothedlo€kisot seem
a minor issue, especially industries where a great deal of competition exists and products go
out of fashion in a short time, such as the toy or furniture sector.

How is it, then, that despite being so omnipresent the industrial degignisiso
unknown? The explanation may lie in the fact that it has not been given as much importance as
other IP rights such as patents, trademarks or kmow Industries in the 19th centyand
even early 20 leentury, seemed more worried about protectihe technical function (by
patents) or the prestige of products (by trademarks) than their appearance.

However, little by little, the need for industrial design protection became obvious and
different countries developed their own legislation to eréag right of industrial design. Some
of them approached this new right in a similar way to the patent right, and others to the one for
copyright. This resulted in a chaotic European scenario where big differences in protection
existed depending on theast.

This was the situation when the European Union started a process whose aim was to
achieve uniformity in the right: those differences had to be left behind to meet a common right.
This was neither easy nor fast, and the proof is that almg&a86 assed from the first reports
of the European Commission about industrial design were made to the finishing of the Green
Papef, and many conflicts of interest arose during that long path.

1PhD student in Intellectual Property, Department of Commercial Uaiversity of Vigo; and grant holder from the Galician
Association Pedro Barrié de la Maza. Emsdlralouredo@uvigo.es

2 Green Paper on the Legal Protection of Industrial Designs, June 1991.
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The turning point of the process was the creation of two instrun@ebisective, which
harmonised some aspects of the registered design right, and a Council Regulation, number
6/2002% about both registered and unregistered design. So, apart from unification, the European
Uni on created a finewdirginghto,neft hd@usew meoe g fihset fefoc
sectordof industry] produce large numbers of designs for products frequently having a short
market life where protection without the burden of registration formalities is an advantage and
the duration of potection is of lesser significance.

However, it is to be highlighted that thi
UK Law since the 1988 A&teven though the reasons for creating the rights were slightly
different and some aspects of thetpction changed significantly between them. An example
is the period of protection and the exceptions to it. We will analyse and compare the two rights,
with the purpose of defending this IP right that, althocgihsidereca s fiweak o 1 n com
to the egistered one, may be highly useful for sHimed products.

THE 6/2002 EUROPEANREGULATION AND THE U NREGISTERED DESIGN

In the same line aRecital1l6, Recital 25 explains:

Those sectors of industry producing large numbers of possiblylsreattdesignover

short periods of time of which only some may be eventually commercialised will find

advantage in the unregistered Community design

There is no doubt that unregistersaat Eur op
liveddesi gns 0, whed lifehin tieamarket aand for which it is highly desirable to
remove the long and cumbersome process of registration. Some authors believe that the creation
of this right was associated with article 25.2 of the Agreement on -Rald¢ed Aspects of
Intellectual Property Rights (TRIPS), which suggested to the Member States simplifying that
protection for textile desighs

Apartfrom this function, the unregistered right can also serve the purpose of testing the
success of a product in the market, givingrace period of 12 months from the disclosure of
the design. In this period, the requirements of novelty and individual character would remain
unaltered, not infringed, if the design is registered within that périod.

The concept of design in the Regulatin and the requirements for protection

Article 3(a) defines design (both for the registered and unregistered riglitd) ise appear ar
of the whole or part of a product resulting from the features or, in particular, the lines, contours,
colours, shapeekture and/or materials of the product sel f and/ or iits orna
Recital 12 of the Regulation, as well as article 4.2.b, states that visibility of the product
incorporating the design is required. In fact, all the characteristics that are pgeetlist are
perceived by the human eye, and the term fAap
be considered a requirement for protection
After explaining the concept, the Regulation goes on to establish the requirements for
protection, whichare, according to article 4, novelty and individual character. The concept of
Adi sclosuredo is present i n both requirement
importantelementin terms of the unregistered design right, because the disclosasetfie

3 Directive 98/71EC of the European Parliament and of the Council of 13 October 1998 on the legal protection of designs.
4 (EC) 6/2002 of 12 December 2001 on Community Designs.

5 Recital 16 of the Regulation.

6 1988 Copyright, Designs and Patents Act.

7 Fernandea\No6voa,C. (2003) El disefio no registradsctas de Derecho Industrig?4, 84.

8 Article 7.2. b) of the Regulation.

9 In sharp contrast, the British Law gives protection to some internal features.
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exact instant when the protection conferred by the right starts. It will be crucial for designers to
keep a record, as proof, of the different stages of the development of the design and, specially,
of its disclosure.

a. Novelty (article 5)

Newac or di ng to the Regulation, i dgiffeeentemoreg hi ng
thanimmaterialdetails) t o ot her designs made availabl e
which, for the unregistered right, is the date on which the newrdesfirst made available to
the public. It means that the design is compared to previous designs.

The novelty requirement is an objective but limited one because it is judged by the
specialised circles of the sector (specialists, designers, merchaohts)aamufacturers in the
sector concerned) that operate within the European Commnidnitgomething will be
considered finewo if it is completely differ.
point in time; or because the design presents enoughetiffes from known designs to be
considered a creative independent developritent.

b. Individual character (article 6)

The second requirement implies that the overall impression that the product creates in the
informed usero6s brain is different from the
design that has been already made available to the public befadaytlen which the new
design is published, commercialised, etc.
It is a subjective requirement and the p
u s e aomiddle figure between an expert in the field (as in patents), for whom minor
differences in degns can be very noticeable, and an average customer (as in tradéertfarks),
whom these differences may not be sufficient to create the idea of novelty (of something never
seen before) when comparing the two designs. Some judgements from the Europe&h Unio
have devel oped the characteristics of this i
The final section of the article statesthat n assessing individual
of freedom of the designer in developing the design shall beitakeh 0 c onsThisser at i
may be applied to those industries, such as the fashion and shoe industries, and even the
furniture and car industries to some extent, where fashions almost dictate the pattern of designs
for a certain season or period.

10 Article 7.1in fine.

11Green Paper on Industrial Design, page

12 Recital 14 of the Regulation.

13Procter & Gamble Co. v. Reckitt Benckiser (U.K.) Ltd., [2007] EWCA (Civ) 936, [BZ] (Eng.).

14 Procter & Gamble Co. v. Reckitt Benckiser (UK) Ltd., Pepsi Co. Inc. v. Grupo Promer Mon Graphic SA (both on
registered dsign because requirements are the same for this right) and Karen Millen v. Dunnes Stores on unregistered design.
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Figurel: Oxford shoes.

Thesecal | ed Aoxford shoeso were created | on
latest seasons. Thus, many brands produce them, for men and women, in different colour
combinations, shapes, materials, etc. Every pair will be newsifriot identical to one made
available to the public before, and every pair will have an individual character if it produces a
general impression in the informed user that is different from previous designs.

Design protection is given for specific prads, and takes into consideration the
freedom of the designer, the industrial sector and even the nature of the product. However, it
cannot mean giving such a broad scope of protection over one design that anything with a
certain degree of similarity to d@ould fall into the definition of a copy or a threat of a copy
(Moore, 2015)Conferringprotection to one brand for a group of things would imply giving a
monopoly to the company to make the whole group, excluding other brands from producing
them, an unesirable effect that would not enrich the design corpus in the market.

c. Disclosure (articles 7 and 11

Although article 7 explains the general concept of disclosure to which the requirements of
novelty and individual character refer, article 11 estabisihe specific disclosure that fixes
the commencement of the unregistered design protection.

The concept of fAdisclosuredo is a broad on
it in trade, with the important note that it has to become known tdrttiescspecialised in the
sector concerned, operating within the European Community (as seen in the novelty
requirement). This is called fAthe saving cl a
requirement, only those than can be known by théesife

2. The exceptions to protection (article 8)

There are two exceptions to protectiapartfrom those products that are not considered as
such in terms of design right. The first group excepted comprises the functional designs, which
are designs onldictated by their technical purpose. The reason for this exception is that this
kind of design will normally be protected by patents or utility models, in those countries where
they exist.

15 In the case H. Gautzsch Grof3handel GmbH & Co.\W@&linchener Boulevard Mébel Joseph Duna GndfH.3
February 2014, the European Court ddtlie analysed the interpretation of disclosure according to article 11.2 to determine if
disclosure took place when images of the design were distributed to traders. The Court pointed out that the discldseire has to
fixed in each case.
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It is possible, and even common, for a patent and industrialndeglg to coexist in a
product. Furthermore, other IP rights may also be present in the same object. An example of
di fferent | P rights in an object could be th
teeth of the hairbrush are protected bpatent, while the different external styles may be
protected by industrial design right. Even the original drawings could be the object of copyright
protection in some countries.
Figure 2. The tangle teezer and the different IP rights.

A grey zone wil appear if the elements have a technical and also a decorative function.
In this case, judges will have to try to separate the two IP rights and decide which one is
predominating, according to criteria such as whether variations, even small, in theraesdyn
mean a change in the function.

The second exception refers to designs that have a certain shape or dimensions only
because they have to be connectiedotexaaptihenn
could be seen, in our opinion, asantinuation of the previous exception because, actually, to
perform the technical function of fitting in, the design has to have those specific characteristics.

The third section of the article is like an exception to the exception, because the right
does protect the design of products that form modules. These are designs thdt allbwe
multiple assembly or connection of mutually interchangeable products within a modular
systemo.

3. The scope of protection

The Community unregistered design proteatdy against copie¥ so the holder can only
prevent third parties from using his or her design (making, offering, putting on the market,
importing, exporting or stocking the products incorporating the design) if this use results from
copying it. This scopeof protection is very similar to copyright, although it must be
remembered that copyright protection starts with the creation of the work, while the design right
starts the moment the work is made available to the public.

The unregistered design rigbtoduces a degree of legal uncertainty because it starts
automatically and there is no record in any public office of all the designs launched on the
market. Thus, designers cannot be aware of every single design that is divulgated and protected.
The Regudtion, on this point, establishes that if another designer comes to the same design idea
independently, he or she would not be infringing the previous design right. The difficulty for
the second designer could lie in proving that the he or she has, ,irafidced at the idea
independentl¥/.

16 Recital 21 andhrticle 19.1 of the Regulation.
17 This motive is frequently alleged as a defence, as in H. Gautzch GroBhandel GmbH & Co. KG v. Minchener Boulevard
Mébel Joseph Duna Gmbgdbove).

97



INTERNATIONAL CONEEBE ON TRADE, BIESIS, ECONOMICS ANW' 98

As an unregistered design right is thought to be for dlved objects and fast markets,
the duration of the right is shorter in comparison to the registered one. Article 11.1 establishes
a period of three yedi&from the time the products are made available to the public.

4. Trade and licences

The third Title of the Regulation is dedicated to those trade businesses in which the design right
could be the object. The majority of the articles in the Title refer toetistered design; the
reason for this is that normally property rights need to be kept in a commercial register in order
to cause effects against third parties. For this, a public document could be needed.

We have already mentioned the uncertainty thregiatered design implies because the
proof of its possession depends on the documents and records the designer himself or herself
has produced, and these would be normally in
For the acquirer, not beinglalio make the right prevail against third parties other than with a
private contract means even more legal uncertainty.

The Regulation is anticipating that unregistered designs will not be the object of
commerce as much as registered ones. Howeverea&cexplains licences in general, and
makes a special mention of registered design in section 5. All this lead us to think, accurately,
that licences can be obtained for an unregistered design as well.

The minimum or maximum duration of the licence @ mentioned in the Regulation.
However, it does not seem likely that the latter would extend to more than three years from the
disclosure of the design, due to the fact that the design is no longer protected by the right after
those three years. It coulte protected through the unfair competition rules, but only if the
requirements for it are conveyed. This would mean uncertainty for the licensee, who would not
know if he or she is going to be legally shielded against a copy.

5. Relationship with copyright

|l P rights cannot be put into different <coff
contrary, following the analogy, they are commonly like chemical compounds. A common
situation is the coexistence of a design right and copyright in the gadect, but only if it
meets the requirements the national legislation establishes for the latter right.

Copyright protection differs noticeably from one country to another. These differences
have been noticed by the European Community, which givegjdle#®6.2,no other choice to
the Member States thaegulating the accumulation of copyright and design rights.
The article continues by saying that the extent and conditions of the accumulation, including
the level of originality required, asdements in which every state is free to rule. In Spain, for
example, the accumulated protection will only subsist for industrial products that possess a
certain level of artistic valu&.The case of the UK will be studied in a specific section of this

paper.
THE BRITISH UNREGIST ERED DESIGN

Unregistered design has existed in the United Kingdom since the 1988 Copyright, Designs and
Patents Act. It appeared to overcome the problem that some previous acts had created when
they extended copyright protectioneevto spare parts, whose only purpose was to replace
original part and whose design depended on the product to which they had to be assembled
(CornishandLlewelyn, 2003)

18 The Max Planck Institute proposed an even shorter period, of only 2 $ear§&reen Paper on Industrial Design, page 82.
191n the same line, Recital 21 of the Regulation explains the option for accumulation.

20 For a complete study on this topic, see Otero Lastres, J.M. (2015) El sistema de la acumulacion restringidayel disef
registradoRevista de Derecho Mercant196, 263282.
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The most representative case that pointed out the prejudice timsladive potection
created was British Leyland v. ArmstrofigThus, the 1988 Act created the unregistered design,
or simply fAdesign righto. Functi onal design
unregistered design.

The British right also protects designsw hout fAeye appeal 06 and e
visible. These are some of the most relevant differences the British Law possesses in relation
to the European Regulation, and even to the British registered design right. Other variances are
the requirementfor protection and the duration of the right.

1. The concept of design in the 1988 Act and the requirements for protection

Section 213 of the Act is the first section dedicated to design rights and starts explaining the
definition offai®aefdhe ghage oracenfiguratien (whether internal or
external) of the whole or part of an article
The section does not refer to firequiremen
design and to European Community unregistered design, nothingsuookelty and individual
character is needed to obtain unregistered design protection. However, for the purpose of
comparing the right to the Community one, previously explained, we have concluded that
originality, qualification of the design and recargiof it may be considered as such.

a. Originality (section 213 (1) and (4))

The design for which protection is sought through this right must be original. It is so if it is not
Acommonplace in the design fi el @hisbriginalfyue st i o
concept is related to the copyright approach, and it implies that the design is not a slavish copy
from a previous design. In a second stage, it has to be verified whether the design is or not
commonplace.

This concept of 0ffi domno mpelwa coenedeslingnFar mer ¢
the Court of Appeal interpreted it narrowly in the case of functional designs, according to the
legislative history and purpose of the right.

b. Qualification (sections 213 (5) and 21219.

This requiremenndemands that the design has a certain link with theT&re are four possible
routes toqualification: the designer, the commissioner, the employer or the first marketing of
articles made to the desigBdinbridge, 2002).

c. Recording document aarticle made following the design (section 213 (6))

This condition implies that the design cannot be a mere idea, not yet materialised. On the
contrary, it has to be registered in a design document or an article has to be made reproducing
the design. Foti s pur pose, a Adesign doc udmarnyt ¢ eico,r d
of a design, whether in a form of a drawing, written description, photograph, data stored in a
computer or otherwiseo.

2. The exceptions to protection

This is one of the main fierences between the British design right and the European
Community unregistered design right. On one hand, the British right excludes from its
protection surface decoration, which can be protected by registered design or by copyright if it

21 British Leyland v. Armstrong [1996] R.P.C. 279.
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is consideredi a r t iwhile the Buropean Regulation includes it in the definition of design
with the term Aornamentationo.

On the other hand, a design right is allowed for functional designs unless their shape is
determined exclusively for mustfit or mustmatchpurpose. Designs made for the exclusive
purpose of being connected to other parts to perform a function are covered by the former
exception. What is curious is the case of Ocular Sciences v. Aspect Visio® (avehich
contact lenses were exded from protection because their dimensions were determined for the
purpose of fitting the human eye. So the connection is not limited only to artificial or industrial
products.

The mustmatch exception is similar to the previous one but it bringstaiteto the
fact that the article is made in a certain shape so, once assembled to other articles, the
combination can have the same appearance, not function, they had before. The Act also
establishes an exception over methods or principles of construction

3. The scope of protection

The design right has been described as a #dnc
designs? This is because the protection given to the design right shares some characteristics
with the registered design right, andtla¢ same time is very similar to the copyright one. In

fact, the protection, which starts automatically, is only against copies. Thus, the exclusive rights

the holder has are producing articles to the design and also producing design documents
recording tle design to enable such articles to be made oftier sideof these positive rights

is the possibility to litigate against all those whee the right or authorise it, without the

required licence for it.

Those actsire included irthe primary infringerant, while the secondary infringement
is established in section 227 aimdludesimporting the articles into the UK for commercial
purposes or actually dealing with them commercially, without the licence of the design right
owner.

The duration of the righ established in section 216 is also very different from the
European Community one. In the British Law, the right expires at two different moments,
depending on the fact that products with the design are made available to hire or sale in a certain
periodof time or not.

In the second case, the right will last for fifteen years from the end of the calendar year
in which the design was recorded or the articles were made using it. In the first case, the
products have to be made available for hire or saleeimarket in the first five years from the
recording of the design or the production of an article with that design; and from that moment
on, the protection will last for 10 years.

4. Trade and licences

Some differences arise in this field between thédBrlegislation and the European one. First
of all, the Act is clearer than the Regulation because it stipulates expressly the possible
businesses that can have a design right as their object.

The first premise is that design right is transmissible thagossibilities to transmit it
are assignment, testamentary disposition or operation of law. Also important is the disposition
of section222.3thdtan assi gnment of design right is no
by or on behalf of the asi g nWernmust understand these dispositions as a guarantee of legal
certainty and also as a requirement for validity in the contract.

22 Ocular Sciences v. Aspect Vision Care [1997] RPC 2898124
23 Farmers Build v. Carrier Bulk Materials Handling [1999] RPC 461, 480.

www.flelearning.co.uk



ICTBEL 2015 (OXFORDONFERENGROCEEDING 103

Section 224 mentions the presumption that if the proprietor of a registered and an
unregistered design is the samespearand an assignment is made over the registered right, the
unregistered one is also being transmitted. There is a reciprocal presumption in the Registered
Designs Act 1949, section 19 (3B)

The Act al so stipul ates t haestiritheiBurepganes of
Regulation. According to section 237, in the last five years of theg life anyone could
obtain a licence, by the mere fact that the protection is coming to an end. However, as licences
mean a concurrence of wills, if this agreetgmes not take place, the comptroller is the one in
charge of settling the terms of the contract.

5. The relationship with copyright

The 1988 Act considers, in fact, design right as a part of copyright. This explains why, for the
Act, one right excludethe other, as is explained in sections 236 and 51. On one hand, the first
section statethat for designs that are not artistic works or typefaces, making articles using
those designs or copying the articles made with the designs is not an infringentieat of
copyright. We must conclude that these actions would be infringements of the design right.
On the other hand, section 236 explains, in a cumbersome way, that if design right and
copyright subsist in an article, an infringement of copyright would ab$er infringement of
the design righfThat is, if the articles made using the design are themselves works of copyright,
they will be protected by copyright rather than by the design right. This could be so if the articles
were works of artistic craftsmahip, as David Bainbridge points out (20029, the conclusion
of this section is that copyright is the predominating right if both rights coexist in the design.

CONCLUSION

Many elements of the European Regulation and British Design Act may be impiFaovete

former, it would be highly desirable to achieve more clarity in the instrument itself, instead of
leaving so many broad concepts opened to the arbitrary interpretations of judges. Some of these
topics to complete would be, in our opinion, the regmients for protection, the notion of an

Ai nformed usero, and the |icences.

Continental law, contrary to the British legislation, is generally not based on case law,
and although the European Court of Justice has provided good solutions for someuegal lac
and open concepts of the Regulation, the instrument itself should be more defined. We cannot
forget that the Regulation aims to institute a new and uniform unregistered design for the whole
European Community, as the United Kingdom is the only cotimatypossesses a similar right.

In the British Act, the greater strength is the regulation of licences. The weaknesses
would be the open concept of Acommonpl acene
relationship between copyright and a design right.

For both pieces of |l egi sl ati on, more pr e
protection would mean more certainty for designers and lawyers. For the former, it would imply
more encouragement to use the unregistered design right instead of shkeredgine, when it
is more convenient for the type of product and because it does not neglect all the guarantees
needed for exposing a new product to the public. For the latter, it would mean more certainty
in the litigation motives, and the system in gexi.

By encouraging design, both technology innovation and development would be
promoted, as the Regulation states in its Re
for consumers, who may choose one product instead of another because pédtarage,
especially in industry sectors such as fashion or technology. Companies, being aware of this
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fact, may use the appearance of a product as an important intangible value and element of
competition in the market.
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GHANAGS L EGAL FEREMERGHRS AND ACQUISITION ACTIVITY
AND THE TREATMENT OF FOREIGN CAPITAL - THE GOOD AND THE UGL Y

KWESI KELI-DELATAA?

ABSTRACT

The wave okconomic dowsturns in many developed countries and even broad recessions
in others has led to competitive searches for alternative destinations for capital in new
frontier markets. Ghana in the last decade and a half has leveraged its best attribute of
political stability to profit immensely from large foreign direct investments by way of
Mergers and Acquisitions (M&A). Besides, the growing size, diversity and sophistication
of the Ghanaian economy over the period have all combined to increase thdéospace
accommodating foreign capital.

While this is the case, the legal infrastructure for regulating such investments
through mergers and acquisition activity have developed jpiead and left scattered in
several separate legislations. This, and the sotistzontent and quality of some of the
laws regularly frustrate not just foreign owners of capital looking to do business in Ghana,
but lawyers who are hired to structure M&A deals.

Mergers and Acquisition laws must be fair, robust and internally coherel
comprehensive. There are always allowances for autobiographical elements that are a
reflection of national goals, priorities and even culture, but by and large, the M&A legal
infrastructure must compare favourably with best practices globally.

This paper focuses on the treatment of th
mergers and acquisitions laws with a view to highlighting those that unnecessarily
under mine the governmentdés emphasis on fore
work, hopefully, must also add to the research literature on how to improve the legal
environment for M&A activity involving foreign capital by emphasizing equality and
accommodation.

The spectacular economic recession experienced by several developed economies
of the West in the early 2000s made large capital formation and movement to alternate
competitive destinations a rational imperative. Particularly, locating destinations that
offered the less risk but most returns for investments had echo and resonhruapt@ins
of capital portfolios abroad.

The literature is settled that large investments jostling for new competitive and
rewarding climates found their way into African countries through mergers and
acquisitions activit§. The relevance and suitabiliby African markets as hosts for western
capital i s hardly rocket science. Over the
exceeded five percent (5%), translating easily into the fastest growing economic region in
the world (African Development Bank2012). During thesame period, African
governments became combative in enhancing their attractiveness to foreign capital by

1 Kwesi Keli T Delataa is a lecturer of law, Ghana Institute of Management and Public Administration. He is also the
Managing Partner of the Acclased law firmDarko, KeliDelataa & Companya firm with extensive experience in

M&A activity in Ghana.

2 Theexact scope and meaning of the term is defaned.
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privatizing strategic economic sectors and relaxing restrictions on business activities that
admitted no foreign involvement.

Foreign capital took notice of these positive developments and reacted swiftly.
Consequently, crodsorder mergers and acquisitions activity to the African region
increased remarkably. The total value of transactions grew exponentially from USD 485 in
1990 to UB 44 billion in 201Q(African Development Bank, 2012)dditionally, mergers
and acquisitionsrelated capital transfers to sshharan Africa a lone relative to mining
and energy sectors rose to USD 11.3 billion in 2010 from the low of USD 4.7 billion in
20009.

So it is hardly exaggeration to claim that the appetite for shifting capital,
particularly foreign capital to new destinations across the world, in response to the
unattractiveness of Europe has contributed to a steep spike in worldwidébardes
transactions volumes. The combined worth of global transactions is projected to breach the
USD 2.6 trillion mark this year (2015) representing an almost twenty five percent increase
of 201406s UEibdergan,2015)r i I I i on

Mergers and Acquisitions’

Mergers and acquisitions (M&A) describe a distinct type of business activity rather than a
discrete collection of laws. M&A activities encompass the sale and purchase of business
entities in whole or in part, in a way that allows previously indepeneigiites to unify
ownership of assets and to dismantle separate cofittaigard, 2009).

The decision to acquire a stake in another company has been directly related to a
desire to achieve economies of scale, react to unpleasant economic realitiestalhd in
efficient managemer(Croson et al., 2004The entity making an acquisition or merging
decision expectsorporate strategic goals to be accomplished in a moresffwsent way
leading to shareholder value addition (Haspeslagh and Jamison, 1991).

M&AbGs have been staples in the business ¢
years and have featured prominently in international capital movements. In fact,
acquisitions have formed about 97% of crbesder M&A events globally in the last
decade.

M&As have to be understood as special occurrences. The decision to acquire another
entity, especially when such an acquisition is transnational is not taken lightly. This is why
such transactions receive serious attention and are superintended by tlcelefwated
and experienced business professionals who are assisted by lawyetsardms
(Lanevoort, 2011).

Through mergers and acquisition events, we have seen large companies either
acquire assets or shares in smaller entities. The benefits of M&Allglogspecially the
implications for shareholder value, has received ambivalent reviews in scholarly articles.
Shareholders or sellers of businesses bexnefit from temporary high yielding returns
from M&A -related investment placements but generally énntiedium to long term, they
tend to experience devaluation in their investments (Cartwright and Schoenberg, 2016).
The empirical evidence over the years points to next to zero returns for acquiring firms in
the immediate posicquisition years(Agrawal andJaffe, 2000) And further, that
acquisitions destroy share value in the medium to long {&toeller, 2005; Lys and
Vincent, 1995; Andrade, 2001).

31n this paper, the two terms are used interchangeably.
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These negative reviews besides, M&As have become critical modes of investments
into Africa for both local ad international businesses or businessmen. The phenomenon
has led to capital consolidation, better market access and competitiveness to African
economiegAfrican Development Bank, 2012African countries have remained attractive
to foreign capital desmtrecent recession because of resilience of their economies and
unprecedented GDP growths.

Foreign Capital through M&A activities in Ghana.

Ghanabés history of foreign capital i nvest men
by way of M&A activities issimilar to those of many other African countries, and perhaps
does not require retelling.

Attracting FDIs has remained one of the main economic policy strategies of the
Government of Ghana since 1983 when the country launched the Economic Recovery
Progranme. In this direction, the country hosted number of events including‘the 5
African-American Summit and the3Pan African Investment Summit held in May and
September 1999, respectively. The marked decline in foreign investments in the early
2000s repreented in statistical terms by an overall decline in FDI inflows into Africa from
USD 19 billion in 2001 to USD 11 billion in 2002 became an added impetus for a
combative drive by many African countries to increase their share of foreign capital
looking for suitable destinations.

Ghanabés reaction to this competition was
increase room for absorption of foreign capital by removing restrictions on some business
activities which were closed to foreigné/bdulai, 2005)Be si d e s , Ghanads var
abundant natural and human resources, dynamic economy and peaceful political transitions
have all combined to give Ghana a competitive advantage in the clamours for foreign
capital investments.

It is hardly surprising that Ghareas gained increasing recognition as a favourable
place to do business. The countryds prestigi
Pl ace for Doing Busi negWasldBamk, 2014)attesE @AWAS r egi
incremental improvements in thergeal investment climate through deliberate policy
instruments over the years.

As a consequence of tangible political gains and deliberate policies, the country has

benefitted immensely from impressive foreign capital inflows by way of M&A activities.
Between 2013 and 2014, a total of USD$ 7,834. 847 of foreign capital was invested in the
Ghanaian economy. USD$4,418.237 of this figure represents the value of business
combinations between foreign investors and Ghanaian businesses with wholly owned
foreign bisinesses accounting for the differefice.

Year 2013 recorded significant acquisitions events despite widely acknowledged
economic challenges that have threatened physical consolidation andeoacomic
stability. Republic Bank of Trinidad and Tobago (RBTincreased its stake in Home
Finance Company (HFC) to 32% and the Abraaj Group acquired a 100% stake in Fan Milk
Il nternati onal A/'S which wunti|l Abraaj 6s movVves:s

42013 and 2014 Ghana Investment Promotion Centre (GIPC) Investment Reports.
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Limited.®> Arisaig Africa Consumer Fund Limited increasi¢si stake in Unilever by the
purchase of 1.13% shares levelling its overall equity stake at 10.33%.

Legal Regime for Mergers and Acquisitions in Ghang&.

As is the case for many count r-mealsand ashanaos
evidence, they can beund in several scattered pieces of legislations. This is largely
because of the muldimensional quality of M&A activity and the layers of institutional
governance required for their beneficial integration into national economies.

Ghana has an avowed e nt r all gover nment policy of e
competitiveness as a business destination and has demonstrated through a series of
legislations that its commitment is not a mere rhetoric.

The major legislations that govern M&A activity in Ghana iigibut not limited to
The Companies Act 1963 (Actl179), The Securities Industry Act 1993 (PNDCL333) as
amended by the Securities Industry (Amendment) Act 2000 (Act 590), Ghana Investment
Promotion Centre (GIPC) 2003 Act (Act 865), The Securities and Egelaommission
Regulations, 2003 (L.I. 1728), The Takeover and Mergers Code (Code) and The Securities
Depository Act 2007 (Act 733).

There are also industgpecific legislations of immense relevance to M&A activity
in Ghana and this research paper inipaldr. These include the Foreign Exchange Act,
2006 (Act 723), Internal Revenue Act 2000 (Act 592), The Fisheries Act 2002 Act 625),
The Petroleum (Exploration and Production) Law 1984 and the Petroleum (Local Content
and Local Participation) Regulatior)13 (L.1.2204).

These are complemented by a robust-amtruption legal regime reflected in The
Criminal Offenses Act, 1960 (Act 29), The Whistleblower Act, 2006 (Act 720), the Anti
Money Laundering Act 2008 (Act 749). In addition to these, the PantinoféGhana has
ratified two important amtcorruption conventions on October 18, 2002: The United
Nations Convention Against Corruption and the African Convention on Preventing and
Combatting Corruption.

Ultra- nationalists argue, sometimes with justifioa, that the legal infrastructure
for M&A activity accords foreign capital a more favourable treatment than it accords
indigenous capital. While this may be a slight exaggeration, an examination of the legal
environment generally reveals some soft sgotsalien capital. Recall that this is not
surprising because of the policy of central government since the early 1980s to create
conditions that made Ghana an attractive investment destination.

Foreign capital business acquisitions or combinations giwrt&As do not have to
worry about any legal requirement that obligates them to retain profits in foreign currency
in Ghana, either in part or in whole. The Foreign Exchange Act 2006 (Act 723) and the
GIPC Act permit unfettered expatriation in foreignroency of dividends and net profits
after tax profits by foreign investors in the country, subject only to the qualification that
such transfers should be made through a number of authorized banks. Unconditional
transferability of payments from loan semg in cases of foreign loans, royalties and fees

5 Ghana Securities and Exchange Commission Annual Report, 2013.

Sluse 0 | egal regimedéd to refer to not just actual statutor
enforcement agencies and the general investment climate. This article also treats only statutes that have relevance to the
topic.

7 The Ghana Investment Promotion Centre Act, 2013 (Act 865), section 32.
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in respect of technology transfer transactions are additional incentives for foreign capital
operating through M&A investments in Ghana.

Capital gains accruing from assets sale or liquidation events caypany which is
a product of a merger or amalgamation are exempt frord Tas is remarkable for a
country that considers tax income as key to the survival of its economy in the absence other
sophisticated diversified sources. Further, this underscerestc r a | government 6s
create conditions for foreign capital to function and create mutual benefits.

The Ghana Investment Promotion Centre (GIPC) Act makes it obligatory for all
foreign investors to register their investments with the GIPThe purpose of these
mandatory registration requirements is to identify foreign investors and to single them out
for certain waivers and benefits. These include automatic work permit waivers and free
repatriation of profits. This has been the case even wapatatflights have threatened the
stability of the local currency, treedi

The central government campaign to remove previous restrictions imposed on
foreign participation in certain businesses and the passing of a number of local content
legislations & encourage local/foreign business partnership has not only acted as a fillip
for M&A activity in Ghana. It has encouraged foreign capital investments in new areas
with fresh potential for handsome returns on investments.

The benefits of such local contelefgislations have been made possible by the
Petroleum (Local Content and Local Participation) Regulations, 2013 (L.I. 2204) for
instance, which requires a foreign entity incorporated in Ghana to partner an indigenous
Ghanaian company to qualify such aeign entity for the grant of petroleum lease.
Further, the GIPC Act permits joint venture enterprises between foreigners and Ghanaians
in commercial areas previously exclusively reserved for Ghanaians with a minimum capital
of two hundred thousand Unité&States Dollars (USD$200,001).

There are also broad constitutional guarantees against expropriation of property
which apply to foreign investments and acquisitions. The constitution of Ghana prohibits
expropriation except where this is necessary forlipubafety and order This
constitutional injunction is also reflected in the GIPC ct.

The countryods judiciary has also seen ref
High Courts by the Chief Justice was in response to delays in the adjudication of
commercial cases with serious implications for business brand and capital. The procedures
in the court require the parties to undergo compulsonsetidement conference which
offers a chance for them to resolve the dispute without the procedural rigulirs a
prohibitive expense of the court room. Thankfully, the era of undue delays in the settlement
of commercial disputes is behind us.

The legal framework for foreign capital through M&A activities enumerated above
coupled with a stable democracy riding ttve back of many years of peaceful elections
and changes in governments make Ghana look good as a safe haven for foreign capital. Far
from thinking that Ghanads democracy has | i

8 The Internal Revenue Act 2000 (Act 592)
9 Section 24.

10 See section 28 of the GIPC Act.

11 The Constitution of Ghana, article 20.

12 Section 31.
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robust media and vibrant civibsiety groups have delivered strong governance institutions
with a firm promise of a great nation serving as one of the best destinations for foreign
investment in the world.

However the legal regime for M& activities is far from perfect, particularly for a
country that has implemented a deliberate policy encouraging foreign caitatsn

The count rtyust egisation, Protectiom Against Unfair Competition Act
2000 (Act 589) remains woefyllinadequate in content and reach to addresstrasti
concerns that often arise in Mergers and Acquisitions. Beyond the paucity of its provisions
that address generally unfair practices in the course of commercial and industrial matters,
there is hardlany institutionalized antirust review framework for M&A events contained
in the Act. There are still no cleaut investigation thresholds, aititust notification filings
and deadlines.

The petroleum sector has been opened to foreign involvementidmificant
bottleneck remain. Under the Petroleum (Exploration and Production) Law 1984, where a
merger results in the formation of a new company, no petroleum agreement can be assigned
to the new entity without the consent of the Minister of Petroleura. TtMi ni st er 6 s con
is also required to transfer control of at least 5% of shares in a petroleum company.

Similar requirements under the Fisheries Act, (Act 625) by which licenses granted
owners of local vessels are not subject to transfer unless thentarfsthe Fisheries
Commission has been sought and obtained has the same chilling effect on foreign capital
which is principally reliant on speedy administrative processes to maximize gains.

These legal strictures are burdensome especially becausestmitiness and next to
inefficient manner in which the civil service continues to operate in Ghana. And the legal
requirements for licensing and assignment of petroleum agreements remain a key avenue
for corruption and abuse of office.

Foreign capital and ¢hlocal businesses into which they are invested either by way
of a merger or an acquisition depend on the integrity of the regulatory environment in
which they function. Key among these institutions is the judiciary that holds the promise
of delivering jusice in fairness to legitimate claims of commercial parties before the court.
Although largely, Ghana has reason to be proud of a judiciary that is independent and court
processes which are comparable to any civilized judicial system of the world, the rece
corruption scandal involving some members of the bench must be deeply worrying.

Institutional bureaucracy remains a deep malaise plaguing business generally in
Ghana. This is more evident in cases where regulatory approvals are required to be obtained
from public agencies. You have to consider the several regulatory approvals involved in
the consummation of a business combination or acquisition to appreciate ttapeed
problem and the implication for a foreign investor. Admittedly, several instialtion
reforms have been undertaken to improve the situation but more needs to be done.

Some of the major acquisitions by foreign capital have involved state &53dtis.
has always evoked ultr@ationalist feeling which have not been healthy for thoseigsmju
entities initially. Ultranationalist sentiments remain high and it is not easy to convince
many people that often such acquisition are in the best interest of the country.

To conclude, there is no doubt that Ghana remains a competitive destimation f
foreign capital in spite of the inherent problems. Going forward, it is desirable to improve

BGh a n a écentrallingrinterest of 7.5% Ashanti Goldfields was sold to Anglogold Ahanti Ltd and Ghana Telecom
was also sold to British investors.
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the overall business environment in order to make it more conducive for business. Delays
in getting regulatory approvals have to improve and there is the aeeatbfe education
for more ready public acceptance of foreign involvement to enhance the efficiency of state
institutions.

Further, the crisis of confidence generated by the judicial corruption scandal has to
be fixed, and quickly too. This is because dssurance of speedy and fair adjudication of
disputes lies at the heart of investor confidence and ultimately holds sway when investment
destination decisions are made.

While requiring that the sector ministers approve the transfer of petroleum
agreemets may be desirable to retain executive oversight over the process, the Petroleum
Law should be amended to mandate the minister to give his consent not more than seven
day after an application has been received. And in all such situations such as us@ér Act
where a government officialds approval s re
to ensure that approvals are given within days of the requests having been officially
received.

This is how to remove t he afgriMgrgefsramdm Ghana
Acquisition and to entrench Ghana as a haven for foreign capital.
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TERMS OF REFERENCE IN INTERNATIONAL COMM ERCIAL
ARBITRATION (COMPARATIVE STUDY)

WALAA ELDEEN IBRAHEEM*

ABSTRACT:

0 Ter ms o fis oneeof thee maimpcoeedures in international commercial arbitration.
It plays an important role in the arbitration process, in which it determines all the contents
of the process; as language, place of arbitration, terms and meandifafations.
Ignoranceof terms of reference caas serious legal implicatiorsych as nullification of
the whole arbitration process, whichstated in0 t h e N e onveYitonl¥6H @ the
recognition and enforeeent of foreign arbitral awardsnd most of comparative laws.
Thus,the paper concerns with clarifying the conceptedms of referendeits legal nature
and its impliations, and how to cope withiit order to save the arbitration process in its
journey.

The paper relies on the comparatmethod in dealing with the problem, particularly
in both Egyptian and Emirati laws, and the other relevant laws and regulations whenever
the legal treatment need.

KeyWords: Terms of reference, Arbitration agreement, Nullification

INTRODUCTION :

6 er ms o f represénésthe stcapeodarbitration mission, or the executive agreement

of arbitration, and this show the difference between arbitration agreement and terms of

reference, which many legal persons suchlasyers, judges, arbitrators, damot

differentiate between both of them, and fall in faults affects on the recognition and

enforcing the arbitration award they decided. This result assured in cassation judgments in

most countries especially in UAE and Egypt.

In order to deal with the pblem, the paper shall highlight the answers of the following

guestions:

1 What is the meaning of terms of reference in comparative commercial arbitration law?

1 What are the contents of terms of reference?

1 What is the importance of terms of reference in tibration process in comparative

law?

What is the difference between arbitration agreement and terms of reference?

Is it enough to rely on only one of them to validate the arbitration process?

What are the legal implications caused by terms of refedrsmnce in law and judicial

decisions?

1 What is the legal treatment to deal with the partially or fully absence of terms of
reference?

= =4 A

1 Ass. prof. International private law, Zayed university, UAE, and Expert in Private law, The National Center for Social
and Criminological resedn¢ Egypt.
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TERMS OF REFERENCE SCOPE
Definition

Terms of Reference in general means the scope of a mission, project or elsewhere in which
describes the purpose and the structure of it. In addition it provides a documented basis for
making future decisions and for confirming or developing a common stageling of the

scope among stakeholde¢Strong, 2012) This meaning transferred in international
commercial arbitration as a technique used in its procedures, that most of top international
arbitration centers in the world accredited it as internati@raitration center in
international chamber of commerce (ICC) and the Belgian Centre for arbitration and
mediation (CEPANI).

ICC arbitration rules defines terms of reference, that it is a document signed by
parties and the arbitrators, in order to encassgs by the arbitration process from the
beginning by representing the parties and the arbitration agreement, through all the
arbitration procedures, as: organizing arbitration sessions, hearings, and evidences, till the
final claims in order to take tHaal and binding award.

While CEPANI rules states in art.22, that prior to the examination of the file case,
the arbitral tribunal shall, on the basis of documents received or in the presence of the
parties and on the basis of their latest statemerds+jp a document defining its terms
of reference, this document plays as an agreed route map for the arbitration process, and it
must be signed also by the parties and members of the arbitral tribunal.

In comparing with Angle American top arbitration céers, we can notice in the
American Arbitration Association (AAAt he use of term AAdmini str
which takes place in arbitral procedures, as its rules state that at the request of any party or
upon the AAAG6s own i nictadnadminigtative corffieeencéd MA may
person or by telephone, with the parties and /or their representgivesg, 2012)The
conference may address such issues as arbitrator selection, mediation of the dispute,
potential exchange of information, a tima&for hearings, and any other administrative
matters®

London Court of International Arbitration (LCIA) differs from AAA system in
dealing with this issue, as it states that the parties may agree on joint proposals for the
conduct of their arbitration faconsideration by the tribunal. They are encouraged to do so
in consultation with the arbitral tribunal e
duties under the arbitration agreentent

While the International Centre for Dispute Resolution (R)Drefer to the
APreparatory Conference fi in conducting arbi
may, promptly after being constituted, conduct a preparatory conference with the parties
for the purpose of organizing, scheduling, and agreeipgoimedures, including the setting
deadlines for any submissions by the parties. In establishing procedures for the case, the
tribunal and the parties may consider how technology, including electronic
communications, could be used to increase the efficiandyeconomy of the procedures.

As ICDR goes in taking by the preparatory conference, the Singapore International
Arbitration Centre (SIAC) follows the same path, in conducting procedures, that as soon

2See art. 3 in ICC Regulations of Arbitration and Mediation (204.3),

3 See, Rule. 10 in Commercial arbitration rules and mediation procedures, American Arbitration Association, 2013.
4 See, art.14.2 LCIA arbitration rules, Arbitration and RDvorldwide, 2014, p 14.

5- International Centre for Dispute Resolution, International Dispute resolution procedures, 2014, p.25.
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as practicable and after the appointment of all exaits, the tribunal shall conduct a
preliminary meeting with the parties, in person or by any other means to discuss the
procedures that will be most appropriate and efficient for thé.case

The same thing in Dubai International Arbitration Centre (DIAGg, preliminary
meeting plays a procedural role in arbitration process, that Art. 22 states that within thirty
days from the date of the transmission of the file to the tribunal, the later shall notify the
parties of the date of a preliminary meeting witam and the venue thereof. The tribunal
shall fix a timetable for the submission of documents, statements and pleadings.

Nevertheless, some arbitration centers dor
technique, as Cairo Regional Centre for Indéiomal Commercial Arbitration, (CRCICA),
which gives the tribunal, after its constitution and the parties express their views about
dispute, the powers and competencies to establish a provisional timetable of arbitration
proces&

Also, Abu Dhabi Commeral Conciliation and Arbitration Center, (ADCCAC)
doesndt include terms of reference as a pr o
the all powers and responsibilities on the arbitration procedures.

In analyzing the previous comparative practioé¢ international arbitration centers,
in different schools of law around the world, the Latin and the Angloerican, we ca
notice the following points:

1. Notwithstanding of legal system, the international arbitration centers differs in acting
with termsof reference to conduct arbitration mission, some of them state it as an
obliged procedure as ICC and CEPANI, and include it in the procedural rules, other
takes the frame of terms of reference and its function , but under different name such
aspreparatr y conference and preliminary meetin
this technique and leave the issue to the tribunal to deal with and be the exclusive
responsible of arbitration process, which discords with the voluntary character of
arbitration agreement, especially choosing the arbitral procedures, and the tribunal
must confirm this issue.

2. We may say that terms of reference is the product of the preliminary meetings, which
held and signed by the tribunal and both parties.

3. Some of arbitral ingutions which follow terms of reference technique limit its scope
in planning and fix a provisional timetable for arbitration procedures, which is not the
aim of terms of reference.

Contents of Terms of Reference

ICC draws up the frame of terms of refece in arbitration process, and determines its
contents in order to define all the particular issues and the duties and responsibilities of the
parties, as follow

6 See Rule 16.3, in Arbitration rules of the Singapore international Arbitration Centre, SIAC, Rubslitién, 1 April

2013, p. 10.

7 See. Art.22. DIAC Arbitration Rules 2007, Dubai international arbitration Centre, 2007.

8 See, Art. 17.2, in Arbitration Rules, the Cairo regional Centre for international commercial arbitration, March 2011,
p.21.

9 See art. 23, ICC regulians, op cit p.21.
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a. The full names and descriptions of the parties, both the claimant and the respondent,
address and other contact details and of any person representing party in the
arbitration.

b. The arbitratorsdé full names, descriptions

c. Summary of the partiesd6 respective cl ai m¢
together with the amounts of any quantified claims and to the extent possible, an
estimate of the monetary value of any other claims.

d. List of issues to be determined, which may include those issues resulting from the
partiesd submissa otnltse @aadjdu dairceatriednre vaafntt e
claims and defenses.

e. Place of the arbitration.

Particulars of the applicable procedural rules and, if such is the case, reference to

the power conferred upon the arbitral to act as amiable compositeur oide ee

aequo et bono.

-

Characteristics of Terms of Reference:

Terms of reference has numerous characteristics and traits, the most important as
follow:

It is usually the first procedure after the tribunal assigned and received the case file, it
have to fulfill the TOR procedure in a determined grace period; as ICC rules grant the
tribunal two months of the date on which the file has been transmittednt@iter to
finalize terms of reference and transmit it to the court.

. Terms of reference must be in written form, in which the tribunal have to put down on
a document all the agreed particulars and elements of the arbitration process, to be the
guide pr the tribunal in carrying out arbitration procedures and signed by both parties
and arbitrators whether sole arbitrator, or more arbitrator.

. Signing TOR as previous gives it a binding character, for all elements of arbitral
process, whether the parties the arbitrators themselves, and from other side the
national court which will ratifies the arbitration award issued by the tribunal.

. Terms of reference solve any jurisdictional problems, if any it serves as an important
tool to evaluate this questioand to find an acceptable and agreed solution for all
parties involved (Welser and Berti, 2010, p. 83).

. Usually attached by timing table in order to organize times of procedures, to be obliged
by all elements of arbitration process.

THE LEGA L NATURE O F TERMS OF REFERENCE
Arbitration agreement and its forms

As noticed terms of reference is an agreement between parties and the tribunal whether
sole arbitrator or multiple, in order to assure and determine all procedures of arbitration
process, herein thguestion arises; is terms of reference considered as an arbitration
agreement? To answer this question we must define arbitration agreement and determine
its elements, aim, and time.

In general, arbitration agreement provides the basis for arbitratiemdtined as an

agreement to submipresent or future disputes to arbitration. This generic concept
comprises two basic types (Caivano, 2005, p. 7):
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a. A clause in a contract, byhich the parties of a contract undertake to submit to
arbitration the disputdhat may arise in relation to that contract (arbitration clause).

b. An agreement by which the parties to a dispute that has already arisen submit the
dispute to arbitration (submission agreement).

The arbitration clause therefore refers to expected dispinet existing) when the
agreement is executed. Such disputes, it mustdeed, might never arise, while the
submission agreement refers to conflicts that have already arisen. Hence, it may include an
accurate description of the subject matters to biéradd (Brower, 2008, p. 259).

As most of arbitration | egislations arou
definition for arbitration agreement, which defines it in article 7 as follow; it is an
agreement by the parties to submit to arbitration all oaredisputes which have arisen
or which may arise between them in respect of a defined legal relationship, whether
contractual or not.

This means that arbitration agreement refers to a full agreement between competent
parties, whether natural or moral pens have the legal capacity which gives them the
ability to hold an agreemeiiMoses, 2008, p. 25)And the proper subject matter is to
submit all or certain disputes which arose or may be arise to resolve by arbitration. These
disputes are related to afthed relationship between the parties.

In addition art.7, in UNICTRAL, stipulates that arbitration agreement shall be in writing
and mention the meaning and forms of a written arbitration agreement in the following:

a. Document: this form refers that tlabitration agreement shall be written in a
document whether in a clause form included in a contract for a defined relationship
or a separate agreement and signed by the competent parties of this relation.

b. Exchange of Correspondences: that the competaties exchange letters, telex,
telegrams, anails, or other means of telecommunications, these correspondences
must refer clearly partiesdé intent to sub

c. Referral provision: that the reference in a contract to a doduotenaining an
arbitration clause constitutes an arbitration agreement provided that the contract is
in writing and the reference is such as to make that clause part of the contract.

d. Exchange of statements: this form refers to the case in which onalbegls that
there is an agreement for arbitration, exchanges with the other party statements of
claims and defenses, without denying from the other party.

Terms of reference and arbitration agreement

If we apply the previous forms of arbitration agremt on terms of reference, we notice

that terms of reference does not replace the arbitration clause or submission agreement, for

two reasons; the first is that terms of reference conclude after going to arbitration institute,

not before the dispute asbération clause, and this what CDC stated in its defense

statement; when mention that Terms of Reference were only created in the course of the
arbitration and that the agreement to arbitrate could only be found in the master agreement
(Greenberg and Seqtn, 2002, p. 4). While the second reason; is although terms of

reference seems to be as same as arbitration submission draw after the dispute arose, but
accordingtoICCrules it i sndt compul sory on parties t
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the arbiral tribunal to put terms of reference as a proceduraf #dhe terms of reference
doesnot signed by either parties, the inter
arbitration procedures. This means that it is not as arbitration agreemehtfaim the
corner stone of arbitration.

Court judgments in some cases upheld this view, in considering terms of reference
not an arbitration agreement, as the case of the appeal made by Southern Pacific Properties
LTD(SPP) from a decision of the Pafurt of Appeal to set aside an arbitral award
rendered in an arbitration between SPP and the Arab Republic of Egypt, the French Cour
de Cassation upheld the court of Appeal 6s d
constitute a binding arbitration mgment, and noted that the main purpose of the terms of
reference was to define the issues and the a
in force made a clear distinction between the terms of reference and agreements to arbitrate.
The Cour decassation, confirmed that the only arbitration agreements were those in
contracts or in a separate arbitration agreement betweendrtds@fter the dispute arisen
(Greenberg an8ecombp. 6).

This view, which based on rejecting the consideratighatfterms of reference deals
as an arbitration agreement, is widespread in judicial courts of France, Germany, United
Kingdom, and Russia; that the Moscow District Court, has noted that terms of Reference
is not considered as a substitute for an arbinagigreement, nor is an evidence of consent
to the jurisdiction of the arbitral tribunal, despite the fact that it contains the signatures of
the partiegGreenberg an&ecombp. 7).

However, there is another opinion, considers terms of reference mayuterssnew
arbitration agreement, especially when it elaborates the arbitration agreement, to determine
all arbitration process details, as we mentioned it before in the contents of terms of
reference, t hat someti mes agréementpsametissuessas di dn 0
language or place of arbitration and others. Moreover sometimes the parties agreed to
change their language or the applicable law and included this in the terms of reference.

Here, we can notice that, the agreement is not linitdxbth parties, as it extends to
comprise and include arbitrators also, the agreement is seemed to have triple parties, that
when arbitrators sign terms of reference, t
because they are obliged to follow détcontents of route map and if there is any gap in
their master arbitration agreement they have to verify it with both parties in order to
complete their mission framework.

In some times, terms of reference may plays as a master arbitration agreement,
considering the fourth form of arbitration agreement (Exchange of statements); when a
party alleges that there is an arbitration agreement without submitting a written document
and the other party does not deny the arbitration agreement, in the sameetpaetits
exchange their statements of claims and defenses. This case may accrue under the French
|l aw especially it isnét require andlyThif orm or
means that in French arbitration law, an arbitration agreemme#alid even if it is not in
writing. Courts have found that an arbitration agreement may result from the conduct of
the parties at the time of negotiating apce r f or mi ng the contract 0
submission to the jurisdiction of an arbitral tributdbsseraye et al., 2008, p. 338).

105ee art. 23.1, in ICC regulations
11 See article 1507, Decree NO. 20418, Le nouve au droit francais de | darbitrac
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In this field, we can say, terms of reference is much more than this, to consider it as
arbitration agreement, that moreover the parties sit together with the arbitration tribunal
and agree on all its details, it mustdagned by both parties and the tribunal too. Thus all
the elements and stipulations of arbitration agreement must be fulfilled in terms of
reference. This may be supported by what New York conventiohd@$8tes that
arbitration agreement shall be in wmigi under which the parties undertake to submit to
arbitration all or any differences which have arisen or which may arise between them in
respect of a defined legal relationship, and added that the term agreement in writing shall
include an arbitral claus@ a contract or an arbitration agreement. This means that the
agreement not limited by the two parties only and deprive others, to be included and sign
the agreement, particularly the arbitration tribunal which may play its role in the arbitration
proces.

Herein a question arises; as we consider that terms of reference is a form of arbitration
agreement, if there is any difference between terms of reference and arbitration agreement,
which of them will be effective, valid and applied? As an exampleth parties chose a
defined language for arbitration process and they changed to another one, when they put
down terms of reference, which language the tribunal carries out by it? Logically, and as
terms of reference is considered as a later arbitratiogeagmt, and in accordance to
voluntary dominion principle in contracts, we believe that the terms of reference will be
the valid and effective agreement to be applied than that included in arbitration agreement.

This view is upheld by the recent Englisse law which suggests that if parties wish
to grant the arbitral tribunal jurisdiction additional to that contained in the original
arbitration agreement, they must do so clearly and expr@&ssgnberg an8ecombp. 7)

Also the Court of appeal in CDGse found that the terms of reference were sufficient for
the purpose of article 2 par. 1 of the New York convention.

Terms of reference in UAE law

It can be said that, after making a survey on comparative laws, especially in Arabian
countries, that nond taws state Terms of reference literally except the Emirati legislation.

It had been stated in civil and commercial procedures in arbitration chapter, particularly in
art.216, which states reasons of nullification of arbitration award, that the awdrbeshal
null if the award was issued without, or was based on invalid terms of reference. But the
guestion what is the meaning of TOR in Emirati Law? Is the legislator intent the ICC
concept or other meaning?

Unfortunately thereri shét sandexpwabhatdeygl |
intent, and the meaning of terms of reference. But when we saw cassation court decisions
in UAE for this matter, we noticed that judiciary decide that the award must include a copy
of terms of reference whetheriicluded in a separate paper or in arbitration clause, and
consider that the legislator aimed from proving this statement in the award is to verify that
arbitrators takes their award within their mission and authorities, for this it consider that
terms ofreference is an important statement, that it is a must to be included in the award
and it is not enough that the parties submit a copy of the agreement before the court in
attesting the award to be reinforcédl.

12 See art 2, convention on the Recognition and Enforcement of Fokeiifnal Awards(New York,1958)
13- Cassation decision no 213, of 2014 (Commercial Arbitration), The Federal Supreme Court, UAE.
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Thus we can say thtatcaoamei e rtate |l @GWodomes
of reference, as it gives the core importance to the arbitration agreement itself whether
clause or submission agreement, and details may be included or comes after that, and
consider that the arbitrator have the autlgpin the case of agreed arbitration details
absence, to subject the dispute to the institution procedures or the procedure applicable law
the parties agreed upon it, or law of arbitration place, as case may be.

ABSENCE OF TERMS OF REFERENCE AND ITS IMPLICATIONS

As noticed from aforementioned, the aim of terms of reference is to crystallize the dispute

and the procedures, which the tribunal will go through it, in order to determine the mandate

or the mission of the tribunal in its way to reach therdveen agreed basis and herein all

comparative laws consider the objective meaning of terms of reference as in the Emirati

law shown before. We can say that all the comparative laws have one rule included in its
provisions states that the award inwhichgn beyond the mission of ¢t
get all the mission, may be subject to nullification or set a@feang, 2013) And this

may be clarified in the following comparative provisions.

The new law on arbitration in France; Decree no 248lat. 1520 states that; an
award may be set aside where the arbitral tribunal without the arbitral tribunal without
complying with the mandateonferred upon it (Gaillard, 2011Jhis article shows the
importance of the mandate and the mere obligation bl to be aligned with the
mandate.

On the same track the arbitration law in Germany provides that an application for
the award to be set aside can only be made within three months from the date on which the
party making the application received notfiion of the award, such an application can
only be based on a limited number of reasons, one of these; the award deals with a dispute
not contemplated by or not falling within the terms of the submission to arbitration
(Lorcher,2011, p. 384).

Switzerland private internationalclarifies the breaches that may catch the
compliance of the mandate, the law states that the award can be challenged if the arbitral
tribunal ruled on matters beyond the claims submitted to it, or if it fail rule on one of the
claims'4,

This be assured in the English law which consider the case of, the tribunal exceeding
its powers or failure by the tribunal to deal with all issues that were put to it, is a serious
irregularity that form a ground that the award may be subject tdenlgal before the
court®®

On the same path but in detail, the Egyptian law states that if the arbitral award may
annulled; if the award dealt with matters not falling within the scope of the arbitration
agreement or exceeding the limits of this agreememtvener, in the case when matters
falling within the scope of the arbitration can be separated from the part of the award which
contains matters not included within the scope of the arbitration, the nullity affects
exclusively the latter parts ont§.

14 See art. 190.2 in Switzerland Federal Code on private international law
15 5ee sec. 68. 2.B,d. in UK 1996 arbitration act.
16 see, art 53.1.f, Egyptian arbitration law, no 270f 1994 and its amendments.
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CONCLUSION

There are two perspectives in order to define terms of reference; the Subjective meaning,
and this deal with what had been taken in ICC, and CEPANI, which points to a document
prepared by the tribunal to draw up the road map of the arbitration pretsssrates all
details of the arbitration agreement, and signed by both parties and the tribunal. And the
Objective meaning is that the arbitration agreement particularly the submission agreement
must include the mission of tribunal to frame out thexeined dispute.

Terms of reference; as ICC regulation consists of main information related to the
parties themselves, the differences between the parties to define the dispute , which it will
be the mission of the tribunal, and lastly information aboatgutures in which the tribunal
shall comply with it.

Jurisprudence and Judiciary varied in their views, with regard to terms of reference,
it into two perspectives. The first denies it as an arbitration agreement, and consider it just
a procedure in arbyition process. Consequently the tribunal may ignore it, without any
implications. But in he same time, this view points the importance of the terms of
reference contents, and confirm that it must be included in arbitration agreement. While
the secongberspective consider terms of reference as an arbitration agreement especially
in the case of nonexistence of a written arbitration agreement, or the arbitration agreement
depends on an arbitration clause only, without any details of the arbitrationgoroces

All comparative laws tended to give the possibility for the interested party to submit
a plea or demand of nullification in the case the arbitration tribunal breach the scope of
terms of reference whether in exceeding or missing tasks. And oftendtradng is that
nullity affects only that parts not all the award.
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